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P-R-O-C-E-E-D-I-N-G-S1

(9:55 a.m.)2

CHAIRPERSON GRIFFIS: Good morning, ladies3

and gentlemen. Let me call this hearing to order.4

This is the 26 November 2002 public5

hearing of the Board of Zoning Adjustment of the6

District of Columbia.7

My name is Geoff Griffis. I am Chairman.8

Joining me today is Vice Chair, Ms. Anne Renshaw, and9

Mr. Curtis Etherly. Also with us today, representing10

National Capital Planning Commission, is Mr. Zaidain.11

And representing the Zoning Commission with us this12

morning is Mr. Parsons who will be with us13

momentarily.14

Copies of today's hearing agenda are15

available for you. They are located at the table16

where you entered into the hearing room. If17

additional copies are needed, please let staff know,18

and we will make them available.19

Also, please be aware that all proceedings20

today are being recorded, which is why we had a slight21

delay, so that we could get that up and running. The22

important piece of that is this. It is not that we23

cannot hear you, but, rather, to establish the24

official record.25
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So everything said in the hearing room1

must be made on the record. That means you must speak2

into a microphone, and that microphone should be on.3

We will give you instructions if there is any4

direction needed in that regard.5

Also, to that, I would ask that everyone6

present today please not -- and refrain from making7

any disruptive noises or actions, so that you don't8

disrupt the proceedings and people giving testimony9

before the Board.10

All persons planning to testify in front11

of the Board need to fill out two witness cards.12

Witness cards are available at the table where the13

agendas are, and they are also available at the table14

in front of us. Two cards are to be filled out and15

given to the Recorder, who is sitting to my right.16

The order of proceedings today for both17

special exceptions and variances will be, first,18

statements and witnesses of the applicant. Second19

would be government reports, including Office of20

Planning and any other government agency reports21

attendant to the application. Third, we will have the22

report of the Advisory Neighborhood Commission.23

Fourth will be parties or persons in support. Fifth24

would be parties or persons in opposition. Sixth, we25
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will wind up with closing remarks and any rebuttal1

testimony from the applicant.2

Cross examination of witnesses is3

permitted. Of course, it's permitted by the4

applicant. And the parties in the case, the ANC5

within which the party is -- the property is located6

is automatically a party in the case.7

The record will be closed at the8

conclusion of each case, except for any material that9

the Board specifically requests, and the Board will be10

very specific in terms of the information needed to be11

submitted to the Office of Zoning, and when that12

information should be submitted. After that material13

is received, clearly, the record will be finally14

closed.15

The Sunshine Act requires that the public16

hearing in each case be held in the open and before17

the public. The Board may, consistent with its rules18

of procedure and the Sunshine Act, enter executive19

session during or after the hearing on a case for20

purposes of reviewing the record or for purposes of21

deliberation.22

The decision of the Board in contested23

cases, and in all cases, is to be based exclusively on24

the public record, and so we do ask, therefore, that25
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you do not engage Board members in conversation today1

while we are in the process of hearings.2

I would ask that everyone turn off all3

their beepers and cell phones at this time, so that we4

don't have any disruption to the proceedings.5

I think we are able to see whether there6

are any preliminary matters for the Board today.7

Preliminary matters are those which relate to whether8

a case will or should be heard today, such as requests9

for postponement, continuance, withdrawal, or whether10

proper and adequate notice of the application has been11

given.12

If you are not prepared to go forward with13

a case today, or if you believe that the Board should14

not proceed, now is almost the time to bring that to15

your attention.16

I am going to, first, go to staff to see17

if they have any preliminary matters for the Board,18

and also wish them good morning. With us, from the19

Office of Zoning, is Ms. Bailey, Mr. Moy, and Ms.20

Pruitt. And representing the Corporation Counsel is21

Ms. Monroe.22

Any preliminary matters?23

MS. BAILEY: Mr. Chairman, members of the24

Board, good morning. There is no preliminary matters25
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concerning the cases that are scheduled on the agenda.1

However, there is a preliminary matter that the Board2

wishes to discuss. Is this an appropriate time, Mr.3

Chairman?4

CHAIRPERSON GRIFFIS: Let me see if anyone5

has any preliminary matters for the Board in the6

audience. Not seeing anybody address the Board, I7

think it is appropriate.8

MS. BAILEY: There is a preliminary matter9

the Board will be discussing. It concerns Barbara10

Shriver Allen, Application Number 16915. The case was11

heard on September 24th. The decision was made on12

November 12th, and it was approved with several13

conditions. And with that, Mr. Chairman, I turn it14

over to you.15

CHAIRPERSON GRIFFIS: Thank you very much.16

Who would like to address the preliminary17

matter at this time?18

VICE CHAIRPERSON RENSHAW: Mr. Chairman?19

CHAIRPERSON GRIFFIS: Yes, Ms. Renshaw.20

VICE CHAIRPERSON RENSHAW: I would like to21

move for a reconsideration of BZA Application22

Number 16915 on one aspect, and that has to do with23

enrollment and its effect on traffic. And I look for24

a second.25
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MEMBER ETHERLY: Mr. Chair, I'll second1

that motion.2

CHAIRPERSON GRIFFIS: Very well. The3

motion is before us and seconded. Ms. Renshaw, just a4

quick question in terms of bringing up this5

preliminary matter. It is your thought that the Board6

did not fully consider the impact of the enrollment7

and any sort of negative impact, and, therefore, a8

reconsideration motion is in order, so that we might9

open the record again to discuss that matter.10

VICE CHAIRPERSON RENSHAW: That is11

correct, Mr. Chair. We were in somewhat of a time12

bind when we decided this case. That was the day that13

we did not finish our morning cases well into the14

afternoon, and I feel that there is a great deal in15

the transcript that we should address concerning the16

enrollment as discussed by the opposition, and, again,17

the effect of all of that on traffic.18

CHAIRPERSON GRIFFIS: Good. Mr. Etherly,19

did you want to talk to the motion?20

MEMBER ETHERLY: Thank you very much, Mr.21

Chairman. Very rarely would I find myself seconding a22

motion that I perhaps have a little bit of23

consternation about, but I want to be supportive of my24

colleague, in that if there is a concern that perhaps25
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we didn't get into the appropriate level of detail1

with respect to the issues that were raised in the2

case, I would be more than happy to support an3

opportunity to revisit the issue.4

So, in essence, while I might not5

necessarily be completely convinced at this particular6

juncture, I'd be more than happy to support Ms.7

Renshaw's effort to reopen the discussion and more8

fully vet the issues to her satisfaction.9

Thank you, Mr. Chair.10

CHAIRPERSON GRIFFIS: Very well. Mr.11

Zaidain?12

MEMBER ZAIDAIN: I will not be voting in13

favor of the motion. There has not been any new14

information that's come to our attention. I know we15

are on a tight schedule with all of our16

decisionmakings, but I think it's incumbent on this17

Board to do its best job in delivering the decisions.18

I think it's potentially, you know, unfair19

to the applicants to make a decision and then say20

we're going to come back two weeks later and21

reconsider it, or however many weeks it will be. But22

my vote against this will not preclude any open-23

mindedness, I guess I'll say, to the reconsideration,24

should we go forward with that. So --25
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CHAIRPERSON GRIFFIS: Very well. Thank1

you, Mr. Zaidain.2

I, too, have some concern, and, Mr.3

Zaidain, I think I -- I share, and Mr. Etherly, share4

your position in that it could, in fact, reflect may I5

say strangely on the Board that we would make a6

decision, do our deliberation, and then return to it.7

However, I think there is another side to8

that, and that is this Board takes very seriously all9

its decisions in all its cases, and that we do not10

feel that we need to hide behind some pride. We can11

certainly give opportunity to err and to make sure12

that we were, in fact, fully deliberative on the13

measure.14

I think certainly if this motion passes it15

does not mean that there is a change to an order, but,16

rather, just opens the discussion on the information17

that was before us.18

I think, in the general perspective, this19

Board -- and I know very well -- takes a great deal of20

time in preparation on its deliberation, rereading the21

case, and doing analysis on it. However, I think I22

side a little bit with Mr. Etherly on this. And23

giving the benefit of the doubt, so that we can put24

this to rest, may be important.25
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So with that, is there anyone else that1

needs to comment on the motion?2

MEMBER ZAIDAIN: Well, as I said, if this3

does indeed pass and it goes forward, I will keep my4

mind open, if we are going to reconsider it. However,5

I just -- I have some concerns about doing that. But6

if we do get to that point, I will definitely lend my7

full attention to the reconsideration, so --8

CHAIRPERSON GRIFFIS: I think we all9

appreciate that, and I think we all take that for10

granted. So it's good that you say that, that we will11

all, in fact --12

MEMBER ZAIDAIN: Take that for granted?13

CHAIRPERSON GRIFFIS: Take it for granted14

that we will, in fact, engage and be substantive in15

any discussion if we move forward. And I say that to16

you, but also all the Board members, I think we take17

for granted that we would do that.18

MEMBER ZAIDAIN: Okay.19

CHAIRPERSON GRIFFIS: That we can cross20

that issue. So, others?21

VICE CHAIRPERSON RENSHAW: Mr. Chairman?22

CHAIRPERSON GRIFFIS: Yes.23

VICE CHAIRPERSON RENSHAW: It's not a -- I24

deliberated very seriously about this move, because25
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reconsiderations are time-consuming, and they are very1

important to both the applicant and to the opposition2

in a case. And where Mr. Zaidain said that it's3

potentially unfair to the applicant, it's also4

potentially unfair to the opposition, if we do not5

have a full discussion of the case before a decision.6

And I felt that that full discussion was7

not there, and so proposed this reconsideration to8

round out the record.9

CHAIRPERSON GRIFFIS: Very well. It's10

appropriate that Ms. Renshaw gets the last word, as it11

is her motion. And I would ask for all those in favor12

of the motion signify by saying aye.13

(Chorus of ayes.)14

And opposed?15

MEMBER ZAIDAIN: Opposed.16

CHAIRPERSON GRIFFIS: Very well. If we17

could record the vote.18

MS. BAILEY: The vote is recorded as19

three-one-one, motion made by Mrs. Renshaw, seconded20

by Mr. Etherly, Mr. Griffis is in support, Mr. Zaidain21

is opposed to the motion. Mrs. Mitten, who sat on22

this case, is not present today. And that is the23

record is open for reconsideration, specifically of24

the condition as it concerns enrollment.25
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CHAIRPERSON GRIFFIS: Excellent. Thank1

you very much. And I think we can set this for next2

week, December 3rd.3

Clearly, the record is open only for our4

deliberation. We won't be taking any other additional5

information or testimony, and we can take this up6

perhaps as first in our public meeting.7

Very well. Thank you all very much. Why8

don't we move on and call the first case, then, of the9

morning.10

MS. BAILEY: Application Number 16953 of11

German Marshal Fund of the United States, pursuant to12

11 DCMR 3104.1, for a special exception to construct13

an addition to a building for office use under14

Section 508, in the DC/SP-1 District at premises15

1742 R Street, N.W., Square 155, Lot 150.16

All those persons wishing to testify,17

would you please stand to take the oath? Please raise18

your right hand.19

(Whereupon, an oath was administered to20

those individuals planning to testify.)21

CHAIRPERSON GRIFFIS: Good morning.22

MR. HUGHES: Good morning, Mr. Chairman,23

and members of the Board, my name is Dennis Hughes24

with the law firm of Holland & Knight here on behalf25
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of the German Marshal Fund.1

Joining me this morning are2

representatives of the German Marshal Fund, OPX3

Architects, and Holland & Knight. We appear before4

you today to request special exception approval to5

construct an addition to an existing building for6

office use in the DC/SP-1 zone, pursuant to7

Sections 3104 and 508 of the zoning regulations.8

Your approval will allow the consolidation9

of offices for the German Marshal Fund, which has its10

offices at 1744 R Street, next door to the subject11

property, and provide an egress stair and elevator12

access for both buildings, along with a small rooftop13

addition to 1742 R Street, which would not be visible14

from R Street.15

Before proceeding further, I would like to16

confirm that the Board is in receipt of the17

applicant's statement in support which was filed on18

November 12th.19

CHAIRPERSON GRIFFIS: November 12th, we20

have it.21

MR. HUGHES: And also, that the Board is22

in receipt of the report of the Office of Planning in23

support of the application.24

CHAIRPERSON GRIFFIS: Indeed. And we have25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

17

also read that.1

MR. HUGHES: As well as --2

CHAIRPERSON GRIFFIS: I'm actually saying3

we didn't read your submission also, which we did.4

MR. HUGHES: As well as a letter in5

support of the application from ANC-2B. Is that6

correct?7

CHAIRPERSON GRIFFIS: Yes, 2B, which is8

November 24th, which is -- which we have received,9

which will need waiving in.10

MR. HUGHES: Wonderful. Thank you.11

The statement of the applicant sets forth12

the applicant's position with respect to compliance13

with the requirements of Sections 3104 and 508. The14

statement includes a series of exhibits for your15

reference. I'll just go through them very quickly.16

At Exhibit A, we have a plat showing the17

location of our property. Exhibit B has a certificate18

of the property's DC/SP-1 zoning. Exhibit C has a19

surveyor's plat of this property. Exhibit D is the20

architectural drawings of the proposal.21

Exhibit E contains certificates of22

occupancy showing office and organizational uses of23

the property dating to the 1950s. Exhibit F is the24

Historic Preservation Review Board recommendation for25
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consent calendar -- consent or approval. And that was1

approved at the October 24th meeting of the HPRB.2

And the final exhibits are testimony3

outlines.4

We're very pleased to have the support of5

the Office of Planning and the unanimous support from6

ANC-2B, as well as approval from the Historic7

Preservation Review Board. Nor are we aware of any8

opposition to this application.9

Based on this support as well as our10

statement, and the other evidence in the record, the11

applicant is prepared to stand on the record if the12

Board is so inclined.13

Thank you.14

CHAIRPERSON GRIFFIS: Thank you.15

Board members, any concern with standing16

on the record? I think we had asked them clearly to17

answer any questions that we --18

MEMBER ZAIDAIN: Right. I have no problem19

with them standing on the record. I just have --20

CHAIRPERSON GRIFFIS: Okay.21

MEMBER ZAIDAIN: I have a fundamental22

concern with -- that I need to get cleared up in my23

head on this case. I guess to put it simply is I24

don't understand why this isn't being reviewed as one25
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building in terms of it's being connected with these1

minor interior penetrations, as they're called, and2

why this would not be an expansion of a non-conforming3

structure devoted to a conforming use. And I just4

wanted to get some information from you on that in5

terms of under the zoning regulations.6

And just -- and I do want to just note,7

and maybe you can kind of frame this in your8

discussion -- and I appreciate Mr. Sher coming to the9

table there.10

It's on page 5. Ms. Renshaw just reminded11

me of something that I noted earlier. She said this12

is going -- you are going to do a lot subdivision in13

order to make this one, you know, building a single14

building for zoning purposes. And so I guess my15

fundamental question is: why are we not looking at16

this as one building for zoning purposes now?17

MR. SHER: For the record, my name is18

Steven Sher, the Director of Zoning and Land Use19

Services with the law firm of Holland & Knight.20

The two buildings are on separate lots of21

record. They have been for many years. They were22

originally, at one point, owned by the same people.23

They've been owned by different people for a long24

time.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

20

The German Marshal Fund is not now the1

occupant of the premises at 1742, but they own it.2

They intend to occupy it once renovations are3

completed.4

MEMBER ZAIDAIN: And it's going to be all5

offices for that Fund, correct?6

MR. SHER: Right.7

MEMBER ZAIDAIN: Okay.8

MR. SHER: And the existing building at9

1742 R Street is under the permitted FAR for the SP-210

-- the SP-1 District. The existing building at 1744 R11

is over the FAR.12

We went and we met with Robert Kelly, the13

Zoning Administrator, and we asked him, "Can we put an14

addition on 1742, and then combine the two buildings?15

And would that be zoning that you would permit as a16

subdivision?" His answer was yes. So in order to17

frame the question before the Board, the only issue18

before the Board is the addition to 1742.19

1744, the only changes that are going to20

be made are interior renovations. In part, the exit21

stair for the building code purposes, for both -- one22

of the exit stairs for both buildings will be the new23

stair to be constructed in 1742. But the only change24

-- there will be no change to the -- no increase in25
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the floor area in 1744, no change to that building1

other than interior renovations.2

MEMBER ZAIDAIN: Okay. So it was -- go3

back to your statement in terms of the FAR for the4

non-conforming building. It's non-conforming because5

it's exceeding the FAR, and it was --6

MR. SHER: Because it presently exceeds7

the FAR.8

MEMBER ZAIDAIN: It presently.9

MR. SHER: That's correct.10

MEMBER ZAIDAIN: But once this --11

MR. SHER: That's 1744.12

MEMBER ZAIDAIN: That's 1744. But is it13

my understanding that you got confirmation from Mr.14

Kelly that once this is combined and it is all one lot15

and one building for zoning purposes, it will be16

conforming in terms of its FAR?17

MR. SHER: No. He understood that 174418

was not going to change.19

MEMBER ZAIDAIN: Okay.20

MR. SHER: That we were adding to 1742,21

which is under the FAR. 1744, as an existing non-22

conforming structure, may be continued. The only23

thing that happens once the addition is approved on24

1742 is that there will be connections between the25
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wall. There will be no increase in the FAR of 1744.1

It is an existing non-conforming --2

MEMBER ZAIDAIN: So it was his3

determination that this was not an expansion of that4

non-conforming structure.5

MR. SHER: That is correct. And it's not6

a non-conforming use. It's a conforming use in a non-7

conforming structure.8

MEMBER ZAIDAIN: Right. It's a non-9

conforming structure.10

MR. SHER: That's right. We're not11

expanding that structure. We're expanding 1742, which12

is not non-conforming.13

MEMBER ZAIDAIN: Is there anything that14

precludes you from joining the two buildings, even15

though one might be non-conforming if you didn't do16

this addition?17

MR. SHER: Anything that precludes us?18

No. If we didn't do the addition? No, we could join19

them as would be required, or as proposed.20

MEMBER ZAIDAIN: So it was Mr. Kelly's21

statement that when DCRA reviews permits they look at22

a lot -- look at buildings as a lot -- on a lot basis23

as opposed to a structural basis. Do you follow what24

I'm saying? If you have a building that's on multiple25
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lots --1

MR. SHER: Well, it will ultimately be one2

building on one lot. But we confirmed with him that3

we could proceed in the manner we are proceeding.4

That is, that we could come to the Board because we5

were under the FAR on 1742, and that we would not be6

increasing the FAR on 1744 because it's already over.7

MEMBER ZAIDAIN: Okay.8

MR. SHER: And that if we proceeded in9

that fashion, he would approve that. We did confirm10

that before we filed.11

MEMBER ZAIDAIN: Okay. Well, explain to12

me then, what will the situation be once it's combined13

in one -- as one lot and one building. It will be14

conforming under zoning purposes, or it will not be?15

MR. SHER: It will -- the total amount of16

square footage will exceed what would be permitted if17

we built it new today.18

MEMBER ZAIDAIN: Okay.19

MR. SHER: But it -- does that conform20

with the regulations? Yes, because 1744 is an21

existing non-conforming structure. So by definition,22

it's allowed to continue.23

MEMBER ZAIDAIN: Okay.24

MR. SHER: We don't have to reduce it25
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because we're combining.1

MEMBER ZAIDAIN: Okay. So it -- well,2

basically, it was the ZA's determination that this was3

not an expansion is what you're saying.4

MR. SHER: That it is an expansion only of5

1742.6

MEMBER ZAIDAIN: Well, it's not an7

expansion of 1744.8

MR. SHER: That's correct.9

MEMBER ZAIDAIN: That's my concern.10

MR. SHER: Yes.11

MEMBER ZAIDAIN: Okay. I mean, unless --12

MR. SHER: I'm not trying to be cute. I'm13

just trying to answer the question as --14

MEMBER ZAIDAIN: No. I understand. It's15

an interesting issue, I mean, and that's why I wanted16

to bring it up, because I wanted to -- I wanted to17

work through it. You know, I mean, obviously, we're18

not here on an appeal of the Zoning Administrator's19

determination, so --20

MR. SHER: In theory, if 1742 remained a21

separate building and were not combined with 1744,22

this addition would be permitted and there wouldn't be23

any question about it.24

MEMBER ZAIDAIN: Right.25
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MR. SHER: So the only question was, once1

the Board approves the addition, because 1742 is under2

the currently permitted FAR --3

MEMBER ZAIDAIN: Right.4

MR. SHER: -- could we then combine those5

two buildings into a single building on a single lot?6

MEMBER ZAIDAIN: Okay.7

MR. SHER: And his answer was since you're8

not expanding 1744, and you're not increasing the FAR9

rights from that property, it would be permitted.10

MEMBER ZAIDAIN: Okay. Well, is the Board11

comfortable with proceeding on that determination from12

the ZA? Does anybody -- am I the only one that has13

any concerns on this?14

CHAIRPERSON GRIFFIS: I'm not concerned.15

I'm prepared to move forward.16

MEMBER ZAIDAIN: Okay. Thank you, Mr.17

Sher. Appreciate it.18

CHAIRPERSON GRIFFIS: Anyone else? I have19

one quick question in terms of -- I'm sorry. Did20

anyone --21

VICE CHAIRPERSON RENSHAW: No, go ahead.22

CHAIRPERSON GRIFFIS: Good. In terms of23

the calculation of the gross floor area, is there a24

basement level on this building?25
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MR. SHER: Yes. It's a part -- it was an1

apportioned calculation in terms of --2

CHAIRPERSON GRIFFIS: Okay.3

MR. SHER: -- well, it's part basement,4

part cellar.5

CHAIRPERSON GRIFFIS: So the portion that6

is basement was calculated into the total of 2,6087

square feet?8

MR. SHER: It was done using the perimeter9

wall method on the lower floor to determine which10

portion of the building should be included. And we11

got to still being under the permitted FAR using the12

accepted means for calculations.13

CHAIRPERSON GRIFFIS: So the answer is14

yes?15

MR. SHER: Yes.16

CHAIRPERSON GRIFFIS: Okay. Any other17

questions from the Board?18

VICE CHAIRPERSON RENSHAW: Mr. Chairman?19

CHAIRPERSON GRIFFIS: Yes.20

VICE CHAIRPERSON RENSHAW: I would ask21

that we get Robert Kelly's statement or get a22

statement from Robert Kelly directly concerning the23

way this was calculated. In other words, Mr. Sher24

drew to our attention how this -- in answer to Mr.25
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Zaidain how this application was going to be packaged.1

And as I understand it, Mr. Kelly said2

that he would permit it as a subdivision because 17443

is only interior renovation. And I wondered if we4

didn't need to have some statement from -- for the5

record from Mr. Kelly directly.6

CHAIRPERSON GRIFFIS: Well, this is my7

feeling on this. Before us is the application for one8

property, and that's really what our jurisdiction goes9

to, and that is 1742 R. I was -- and I'll say for the10

record -- a little dismayed of the amount of11

discussion of the adjoining building, because you see12

what was done is we look at everything, we read13

everything, and, therefore, there's a reason why you14

told us that there's this adjoining building that this15

will attach to.16

I think Mr. Zaidain is fully justified to17

explore what that is. However, I go back to the fact18

that we're looking at a single property under19

application that has the addition in the SP. So we20

are at a special exception for it.21

Now, the whole -- our jurisdiction about22

whether they can, in the future, join these buildings23

in a single lot I think actually is beyond us.24

MEMBER ZAIDAIN: Oh, I agree. I mean, and25
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I just wanted to get -- I didn't -- first of all, I1

was unaware of the Zoning Administrator's conversation2

with Mr. Sher.3

CHAIRPERSON GRIFFIS: Indeed.4

MEMBER ZAIDAIN: And I do agree with Ms.5

Renshaw that we'd like to have some documentation on6

that. I just had some concerns because if you -- I7

mean, if you look at the floor plans, if -- I mean, it8

looks like one building.9

CHAIRPERSON GRIFFIS: No, I understand10

that.11

MEMBER ZAIDAIN: I mean, it's not until12

you get to the elevations that it looks like two.13

CHAIRPERSON GRIFFIS: What bearing does14

the Zoning Administrator's letter in the record have15

to do with what we're looking at immediately?16

MEMBER ZAIDAIN: Because it explains --17

CHAIRPERSON GRIFFIS: If the Zoning18

Administrator comes back and says, "No, you can't19

create a single lot on this" --20

MEMBER ZAIDAIN: I'm not concerned about a21

single lot. I'm concerned about whether or not this22

falls under 2001.3, enlargement of a non-conforming23

structure with a conforming use in it.24

CHAIRPERSON GRIFFIS: And I'm telling25
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you --1

MEMBER ZAIDAIN: That was my point.2

CHAIRPERSON GRIFFIS: -- the application3

before us isn't, because we're looking at a single4

property.5

MEMBER ZAIDAIN: Okay. And that was6

explained -- I mean, his whole reasoning for that was7

because he had a conversation with the Zoning8

Administrator and that was the Administrator's9

decision. And we're not here on an appeal of the10

Zoning Administrator. That's my point.11

CHAIRPERSON GRIFFIS: Right. But it also12

is resting -- there's two issues. They could fail in13

joining -- in basically assembling these two lots into14

one. Who knows? They may go to the city and it's --15

it's --16

MEMBER ZAIDAIN: I mean, my question is in17

regards to the whole entire lot, the whole18

combination, whether or not it'll meet zoning after19

that. It was really just more for my knowledge. I'm20

talking about what's in front of us now.21

CHAIRPERSON GRIFFIS: Right.22

MEMBER ZAIDAIN: And why this is not --23

because I'll be honest with you, in my experience in24

my prior employments in doing zoning administration25
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work, I would look at the entire building even if it1

rested on separate lots, which if you took that2

determination on this property it would make this all3

one building.4

CHAIRPERSON GRIFFIS: Okay. That's5

getting a little far afield.6

MEMBER ZAIDAIN: It is. You're right.7

CHAIRPERSON GRIFFIS: But to be clear,8

you're looking at 1742 R Street and this application.9

Is that correct?10

MEMBER ZAIDAIN: That is correct.11

CHAIRPERSON GRIFFIS: Okay. I think what12

Mr. Zaidain is also exploring, which I agree with, is13

in that this has been introduced to us, in that it is14

now in all of our minds, that we look at, in fact, the15

overall impact if we look at these as two buildings.16

And I do not see that there is any additional impact17

that is created by looking at the adjoining building.18

In fact, it's all happening on 42. And19

with or without the joining of the buildings and the20

lot, it -- I think it stands alone and is a complete21

case for us.22

So I would suggest that we move ahead with23

1742 R Street, appreciate the superfluous information24

we've been given and the future projections of what25
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they will be doing with this, because Mr. -- if I'm1

not correct, just to fill out this entire discussion,2

you don't necessarily need to join the two lots.3

Could you not have a connection between two buildings4

on separate lots?5

MR. SHER: Yes.6

CHAIRPERSON GRIFFIS: Okay. There it is,7

then. Any other questions of the applicant at this8

time?9

Okay, then. Let's move ahead. Let's go10

to Office of Planning.11

MS. THOMAS: Good morning, Mr. Chairman,12

members of the Board. My name is Karen Thomas with13

the Office of Planning. And at this time, we would14

like to stand on the record and --15

CHAIRPERSON GRIFFIS: There's a whole16

bunch of that today, huh?17

MS. THOMAS: -- answer any questions.18

Thank you.19

CHAIRPERSON GRIFFIS: Thank you very much.20

Excellent report. And perhaps you know -- I don't21

know if you, the applicant, appreciated it as much as22

the Board does, but the graphics that are put in with23

this is really incredibly helpful. It is hard to get24

a handle on what this property is and what it looks25
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like.1

Any questions from the applicant of the2

Office of Planning?3

MR. HUGHES: No, sir.4

CHAIRPERSON GRIFFIS: You have their5

report, correct?6

MR. HUGHES: Yes.7

CHAIRPERSON GRIFFIS: Board members, any8

questions? One question. On page 5, I'd just -- just9

a simple question, but you've indicated that the10

subject property is less than 2,000 square feet. And11

I'm wondering, that's talking about the lot size, is12

that correct, not the square footage of the building?13

MS. THOMAS: Yes.14

CHAIRPERSON GRIFFIS: Okay.15

MS. THOMAS: I'm sorry.16

CHAIRPERSON GRIFFIS: No, that's -- it was17

probably clear to others.18

(Pause.)19

Thank goodness the recorded record doesn't20

note long pauses of silence. Is that true?21

All right. If there's no other questions,22

we can move on from the Office of Planning report and23

go to -- I think we can just make note of the HPRB24

staff recommendations in terms of their process and go25
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to the ANC-2B.1

And I would take any objections to waiving2

in the 2B report. Not noting any, I think we can take3

that as a consensus to waive in the ANC report dated4

November 24. It is Exhibit Number 24.5

And, Ms. Renshaw, do you want to6

summarize?7

VICE CHAIRPERSON RENSHAW: The ANC-2B met8

on November 20th, and they considered9

Application 16953 of the German Marshal Fund of the10

United States with five of six Commissioners in11

attendance -- that was a quorum -- at their duly12

called public meeting.13

They passed -- unanimously passed a motion14

supporting the application for a special exception to15

construct an addition to a building for office use at16

1742 R Street, N.W.17

CHAIRPERSON GRIFFIS: Thank you very much.18

Any questions of the ANC report? Any concerns of the19

applicant on the ANC report?20

MR. HUGHES: No, sir.21

CHAIRPERSON GRIFFIS: I imagine not.22

Okay. Is anyone else here to give23

testimony in regards to this case this morning, either24

in support or in opposition? I have no other notes of25
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any other government reports, unless the applicant is1

aware of any, or Board members are aware of any2

submissions.3

Very well. Then, we can go to you for any4

closing remarks at this time.5

MR. HUGHES: Thank you, Mr. Chairman. We6

would appreciate the Board's consideration of this7

application and request a bench decision this morning8

approving the application and, if the Board is so9

inclined, a summary order. Thank you.10

CHAIRPERSON GRIFFIS: Very well. Thank11

you.12

Board members, any last questions on the13

record submissions? Any other information? If not,14

then I would move approval of Application 16953, the15

German Marshal Fund of the United States, and that is16

for a special exception to construct the addition to17

the building for office use under Section 508 at18

premises 1742 R Street, N.W. I'd ask for a second.19

VICE CHAIRPERSON RENSHAW: Second.20

CHAIRPERSON GRIFFIS: Thank you, Ms.21

Renshaw.22

508 I think is very clear on what it23

states needs to be done. It does allow for the24

construction of new office buildings -- of course,25
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with our review and approval -- and it goes to the1

use, height, bulk design, which should be in harmony2

with the existing contacts, I would say.3

I think the record submission fills that4

out in terms of this rear addition, which, frankly,5

won't be an impact on the street frontage at all and6

does accommodate the addition to an egress stair to an7

older building. And, of course, the use won't create8

any sort of dangerous or objectionable conditions, and9

I -- we have no evidence in the record that it would,10

in fact, create that type of situation.11

Of course, we are allowed to dictate any12

sort of design treatment on this, so we could, you13

know, continue that and rework -- well, we probably14

don't need to do that. I think it is, in fact,15

frankly -- in all seriousness, it looks very16

compatible to the existing building, its shape and its17

mass, and in terms of being tucked away behind these,18

quite frankly, elegant buildings by the elevations19

that are submitted to us.20

And with that, I'd ask for other comments,21

discussion, on the motion. If there are none, I can22

ask for all those in favor to signify by saying aye.23

(Chorus of ayes.)24

And opposed?25
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(No response.)1

Very well. Quick question before we2

record the vote. I had forgotten to ask, what is the3

material of the new addition?4

MR. HUGHES: It's predominantly glass and5

steel.6

CHAIRPERSON GRIFFIS: Really? Should we7

reopen -- no, no.8

(Laughter.)9

Okay.10

MEMBER PARSONS: I was wondering what11

we're going to do with this handsome fire escape we12

see in the photograph here. It's a collector's item.13

But I guess we can't condition --14

CHAIRPERSON GRIFFIS: The reattachment of15

the illegal exterior fire escape?16

MEMBER PARSONS: It's a joint fire escape.17

It's lovely.18

CHAIRPERSON GRIFFIS: I think it was19

stated in the application that that's being removed.20

Is that correct?21

MR. HUGHES: That's correct.22

CHAIRPERSON GRIFFIS: Yes.23

VICE CHAIRPERSON RENSHAW: Is it going to24

be preserved?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

37

(Laughter.)1

CHAIRPERSON GRIFFIS: Oh, man.2

MR. HUGHES: Not that I'm aware of.3

CHAIRPERSON GRIFFIS: We can send a memo4

to HPRB. We make these comments all in jest, I'm5

taking it. So that being said, why don't we record6

the vote.7

MS. BAILEY: The vote is recorded as five-8

zero-zero to approve the application. Mr. Griffis9

made the motion, Mrs. Renshaw seconded. Mr. Zaidain,10

Mr. Etherly, and Mr. Parsons are in support. And this11

is the issuance of a summary order.12

CHAIRPERSON GRIFFIS: Good. Very well.13

Thank you all very much. Have a great day.14

MR. HUGHES: Thank you.15

(Pause.)16

CHAIRPERSON GRIFFIS: Okay. I think we're17

ready to call the second case of the morning.18

MS. BAILEY: Application Number 16952 of19

Paul D. Lumpkin, pursuant to 11 DCMR 3104.1, for a20

special exception to allow an addition to a single-21

family dwelling under Section 223, not meeting the22

minimum lot width and area requirements (Section 401),23

lot occupancy requirements (Section 403), rear yard24

requirements (Section 404), and side yard requirements25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

38

(Section 405), and review under Section 1202. The1

site is located in the Capitol Interest District, and2

it's located -- it's zoned R-4, and it's located at3

premises 505 6th Street, S.E., Square 846, Lot 56.4

Ms. Hicks and Mr. Lumpkin, are you ready5

to take the oath? Please raise your right hand.6

(Whereupon, an oath was administered.)7

MS. HICKS: Good morning. My name is8

Gladys Hicks. I'm a zoning consultant. With me today9

is Mr. Paul Lumpkin, the property owner of 505 6th10

Street, S.E.11

The property is located on Lot 56 in12

Square 846, and this is Board of Zoning Adjustment13

Case Number 16952.14

The subject property is zoned R-415

Residential, and it's located in the historic16

district. The existing house is classified as a semi-17

detached structure. The two-story main portion of the18

house was built in 1880. And according to the U.S.19

Archives, the small one-story addition was added in --20

on July 29, 1953.21

The current owner, Mr. Lumpkin, wishes to22

make a second story addition on top of the existing23

one-story portion of the house that was built in 1953.24

The existing one-story portion has a side yard setback25
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of 7.18 feet. The setback is deficient by 0.82 feet.1

Under Section 407, the Zoning2

Administrator's flexibility, if he had 7.2 feet, he3

could have properly put on the addition. But there4

are other -- some other concerns, along with the5

existing lot occupancy, which is 50 percent. In an6

R-4 zone, a semi-detached is only allowed 40 percent7

lot occupancy, but the existing footprint is 508

percent.9

So that pushes us under Section 223 to10

request a side yard waiver, and also a lot occupancy11

waiver, and also a rear yard waiver, in order to put12

an addition onto the existing top story.13

I'd like to go through some of the14

exhibits and photos to show what is being proposed.15

CHAIRPERSON GRIFFIS: Yes. I think that16

would be an excellent idea. I think -- direct our17

attention immediately to where your side yard, where18

your rear yard is, and the dimensions on that.19

MS. HICKS: Okay.20

CHAIRPERSON GRIFFIS: Also, actually,21

let's start with, what is the one-story addition that22

was more current? And what is being added onto? Is23

it the open area that's just a covered -- oh, that's24

it.25
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MS. HICKS: It's this area in pink here.1

CHAIRPERSON GRIFFIS: Well, that's not2

very helpful.3

MS. HICKS: This is the oldest --4

CHAIRPERSON GRIFFIS: Actually, we're5

going to need you on a mike. Here. This is what we6

need to do. We need to bring all of these closer to7

the table, so that you can use the mike.8

MS. HICKS: Okay. This is a copy of the9

D.C. builder's plat. On the -- to the right there is10

a semi-detached structure here.11

CHAIRPERSON GRIFFIS: Is that document in12

the record now?13

MS. HICKS: Yes. Yes, it is in the14

record.15

CHAIRPERSON GRIFFIS: Okay. And it has a16

dimension of 7.18 feet?17

MS. HICKS: Yes.18

CHAIRPERSON GRIFFIS: And that is --19

MS. HICKS: On the side yard.20

CHAIRPERSON GRIFFIS: -- the side yard.21

MS. HICKS: This is the side yard, yes.22

CHAIRPERSON GRIFFIS: Okay. And what's23

the required side yard there?24

MS. HICKS: Eight feet minimum. With the25
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Zoning Administrator's flexibility, it would -- under1

Section 407, it would have been 7.2 feet. So we're2

about --3

CHAIRPERSON GRIFFIS: If he granted that4

flexibility.5

MS. HICKS: If he had granted that.6

CHAIRPERSON GRIFFIS: Okay.7

MS. HICKS: But with the lot occupancy and8

other issues, it's a small lot --9

CHAIRPERSON GRIFFIS: On the submission I10

have, on page 1 of 5, I'll draw your attention --11

Board members, to your attention the elevations.12

First of all, none of them are labeled, so it's,13

frankly, confusing. But show me the representation on14

the site plan that you have and then on the15

photograph, if there is one, of -- this is the area16

I'm assuming is going to be added to.17

MS. HICKS: Yes.18

CHAIRPERSON GRIFFIS: And I'm pointing to19

the existing condition at the far top left corner of20

sheet 1.21

MS. HICKS: Okay. Now, this is coming22

into the front gate off of 6th Street -- this photo --23

looking back along the side yard toward the rear of24

the structure. This is the portion over here that was25
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built in 1880. This is the one-story addition that1

was built in 1953.2

The applicant wishes to go up one story3

over this --4

CHAIRPERSON GRIFFIS: Okay. I see.5

MS. HICKS: -- portion of the building.6

CHAIRPERSON GRIFFIS: So this architect,7

who is from McLean, Virginia, drew it as -- and it was8

not understandable to me. In the elevation that9

looked like an open area. But, rather, it's actually10

enclosed. It's not showing the door in the existing11

condition.12

MS. HICKS: Right. This is an existing --13

CHAIRPERSON GRIFFIS: So I'm clear.14

MS. HICKS: -- enclosed area, yes. And15

these are other shots showing -- this is looking16

toward -- from the rear side looking out towards --17

MS. BAILEY: Ms. Hicks, I'm sorry, but you18

need -- yes, sorry.19

MS. HICKS: Yes. This photo is showing,20

as you're looking out towards 6th Street down the rear21

yard --22

CHAIRPERSON GRIFFIS: Oh, I see.23

MS. HICKS: -- from the rear of the24

building, and the adjacent property has a -- well,25
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it's a row structure existing.1

CHAIRPERSON GRIFFIS: Right.2

MS. HICKS: And it has no windows on the3

side.4

CHAIRPERSON GRIFFIS: Right. Do you know5

-- just for my information -- the row houses were6

built after this building was constructed? Yes.7

MS. HICKS: Right. And this photo shows8

the structure to the left. This is Mr. Lumpkin's9

gate.10

CHAIRPERSON GRIFFIS: I see.11

MS. HICKS: And to the left, this house,12

row structure is considerably higher. And his13

existing two-story structure --14

CHAIRPERSON GRIFFIS: Okay. So you're15

showing us a photograph from the street on the front16

facades of the two adjoining properties, which are row17

houses. And on the right is --18

MS. HICKS: Yes.19

CHAIRPERSON GRIFFIS: -- the subject20

property, which is a wood frame construction two21

level.22

MS. HICKS: Yes. And also, if you look in23

the affidavit that I posted, on the front page there's24

a photo showing the height compared to the corner of25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

44

6th and G Street. There is a structure that's also1

much taller than the two semi-detached --2

CHAIRPERSON GRIFFIS: I see.3

MS. HICKS: -- that are existing.4

CHAIRPERSON GRIFFIS: You keep hitting5

height. Are we concerned with height on this?6

MS. HICKS: It's 6th and E Street. Okay.7

Southeast. Okay. What was the question?8

CHAIRPERSON GRIFFIS: You keep talking9

about heights. Are we to be concerned with the height10

of the addition?11

MS. HICKS: No. This is below the 40-feet12

height maximum that's allowed. It's under the 1.813

maximum allowed FAR in the Capitol Hill Incentive14

Area.15

CHAIRPERSON GRIFFIS: Mr. Lumpkin, you16

enter on the side of your house, correct?17

MR. LUMPKIN: Yes, I do.18

CHAIRPERSON GRIFFIS: Okay. All right.19

I'm clear. Perhaps I was the only one not clear. But20

the drawings make a heck of a lot more sense to me21

now.22

Okay. So the side yard -- the issue is23

the difference between 7.18 and eight feet, the rear24

yard. Ms. Hicks?25
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MS. HICKS: Okay. On the rear yard, it's1

an existing deficient rear yard. Twenty feet minimum2

is required. It's 7.58.3

CHAIRPERSON GRIFFIS: Well, that's an4

existing condition, is it not?5

MS. HICKS: On the existing condition to6

the part that was built in 1880, and it's more on the7

more recent part -- I think it's about 12 point --8

CHAIRPERSON GRIFFIS: 58.9

MS. HICKS: -- 12.58 feet. And there's a10

computation sheet and a memo from the Zoning11

Administrator's office included with the documents.12

CHAIRPERSON GRIFFIS: Indeed. The13

addition, as it steps back five feet and projects out14

8.3 feet, it's your opinion that that doesn't create a15

court?16

MS. HICKS: In my opinion, no, it's --17

CHAIRPERSON GRIFFIS: What would it18

create?19

MS. HICKS: Well, by definition, it would20

not create a court. It's really yard.21

CHAIRPERSON GRIFFIS: Okay. Might it also22

just fall under a court niche in terms of an23

architectural step of that?24

MS. HICKS: It could, yes.25
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CHAIRPERSON GRIFFIS: Okay. The windows1

on the addition -- this is more for my clarification2

-- look out onto the neighbor's rear yard, or is it3

the structure?4

MR. LUMPKIN: The windows look out onto a5

brick wall, which is the neighbor's house.6

CHAIRPERSON GRIFFIS: Oh, okay. So7

they're more -- obviously, they're not for view but8

just for light and air.9

MR. LUMPKIN: Right.10

MS. HICKS: Also, I think one window looks11

out on the 6th Street side, and to the rear there's a12

closet. So there's no window to the rear of the13

addition.14

CHAIRPERSON GRIFFIS: Oh, I see it. On15

the second floor.16

MS. HICKS: Yes.17

CHAIRPERSON GRIFFIS: Right. That's fine.18

Okay.19

Any other questions for the applicant from20

the Board?21

I think it's a great -- the design, and,22

frankly, adding the divided lights is a great move in23

terms of bringing back that type of architecture,24

which was very original to the neighborhood.25
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Okay. Let's move on, then, and go to --1

unless, Ms. Hicks, you have other information?2

MS. HICKS: None.3

CHAIRPERSON GRIFFIS: Okay. And, clearly,4

all of the color photographs you've presented today5

can go into the record.6

Let's go to Office of Planning, which is,7

if I'm not mistaken, recommending approval, but also8

needs a waiver to accept the report. Any objections9

to accepting the report? It was, my notes say, one10

day late. I'll take it as a consensus, then, we can11

waive in the report of the Office of Planning, and12

turn it over to you, sir.13

MR. McGHETTIGAN: Thank you, Mr. Chair.14

CHAIRPERSON GRIFFIS: Indeed.15

MR. McGHETTIGAN: For the record, my name16

is David McGhettigan from the Office of Planning.17

We have looked at the site, and we can18

stand on the record and our report, which outlines the19

-- how this site meets the test. Basically, just20

briefly, there is no issues of privacy, there's no21

window on the second floor addition in the rear which22

would overlook the rear yard.23

There is no effect on the light or air on24

the adjacent properties because of the situation. The25
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addition is actually lower than the existing two-story1

structure it's attached -- going to be attached to.2

So we feel that this is okay.3

I did speak with someone from the4

Architect of the Capitol's office, and they had no5

concerns with this being in the Capitol Interest6

Overlay District.7

And if there's any questions, I'll be glad8

to answer those.9

CHAIRPERSON GRIFFIS: Good. Any questions10

from the Board?11

VICE CHAIRPERSON RENSHAW: Mr. Chairman?12

CHAIRPERSON GRIFFIS: Yes.13

VICE CHAIRPERSON RENSHAW: Mr.14

McGhettigan, on page 3 of your report, you -- under15

Community Comments you say ANC-6B reviewed the16

application and voted unanimously to recommend17

approval. When did that meeting take place? Because18

I don't see anything in the file from ANC-6B.19

MR. McGHETTIGAN: I would refer to the20

applicant. They attended the meeting.21

MS. HICKS: We met with the ANC two weeks22

ago. I think it was a 7:30 p.m. meeting. They did23

vote to -- unanimously to support the application.24

They wanted one letter from the adjoining property25
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owner whose wall has no window, but we got three1

letters. They're in the folder.2

Also, I met with -- two days later with3

the Capitol Hill Restoration Society, Mr. Lyle4

Schauer. He has received fax copies of these three5

letters. I have the originals here, but copies are in6

the file, and --7

VICE CHAIRPERSON RENSHAW: But you did not8

receive anything from 6B?9

MS. HICKS: I have not received anything10

personally. Now, I don't know whether there's11

anything in the folder.12

VICE CHAIRPERSON RENSHAW: We don't have13

anything from 6B, so --14

MS. HICKS: Okay.15

VICE CHAIRPERSON RENSHAW: -- we're at a16

loss where it states in the OP report that 6B reviewed17

the application, but with no details as to vote or18

date or that there was any attempt to get 6B to send19

in a letter. So I wanted to inquire what happened.20

Unfortunately, we can't give 6B great21

weight unless we have something on its letterhead22

signed by an officer, hopefully the Chair. So that's23

just how we'll have to play this.24

MS. HICKS: Okay. Did the Board receive25
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anything from the Capitol Hill Restoration Society?1

VICE CHAIRPERSON RENSHAW: Yes, we did.2

MS. HICKS: Mr. Schauer?3

VICE CHAIRPERSON RENSHAW: Yes, we have4

something from --5

MS. HICKS: Okay.6

VICE CHAIRPERSON RENSHAW: -- that7

organization.8

CHAIRPERSON GRIFFIS: Okay. Any other9

questions from the Board of Office of Planning?10

MEMBER ZAIDAIN: Mr. Chair, just to follow11

up on Ms. Renshaw's questions. With regard to the12

three letters that are in the record from adjacent13

neighbors, is the south -- is that south neighbor14

that's referenced in the Office of Planning report15

reflected in these three letters?16

We have -- they are Exhibits --17

VICE CHAIRPERSON RENSHAW: 25.18

MEMBER ZAIDAIN: -- 25. I guess they're19

all 25. One is -- I can't -- one is the property20

owner at 509 6th. The other is 503 6th, and then21

504 6th Street.22

MEMBER ETHERLY: 509 6th Street is --23

MEMBER ZAIDAIN: Is the south owner.24

MEMBER ETHERLY: Okay.25
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CHAIRPERSON GRIFFIS: Actually, it's the1

south and the north and someone across the street.2

MEMBER ZAIDAIN: Okay. Thanks. Thank3

you, Mr. Chairman.4

CHAIRPERSON GRIFFIS: Okay. Anything5

else? Any questions of Office of Planning from the6

Board? Applicant have any questions of Office of7

Planning?8

VICE CHAIRPERSON RENSHAW: No.9

CHAIRPERSON GRIFFIS: Very well. Thank10

you very much, Mr. McGhettigan. We appreciate your11

report.12

Let's move on, then, to Historic13

Preservation will make note that conceptual approval14

from HPRB was obtained. That is noted in the OP15

report as well as having the attached staff report and16

recommendation.17

We have addressed 6B and do not have18

anything on the record for that. That is all the19

indication I have for the government agencies, unless20

others are aware of any -- is the applicant aware of21

any other that should have been submitted to the22

Board?23

MS. HICKS: Nothing other than the fact24

that we'd like to put on the record that Mr. -- two25
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years ago Mr. Lumpkin got conceptual approval from the1

Historic Preservation office. He has not gotten final2

approval. That was held up because of the need for3

Board of Zoning Adjustment approval.4

CHAIRPERSON GRIFFIS: Oh. It is two5

years. Holy smokes. June 22, 2000. I didn't even6

look at the date. How long do those last? Is there7

an expiration date on that?8

MS. HICKS: I don't know.9

CHAIRPERSON GRIFFIS: That's an10

interesting question. I suppose if the design doesn't11

change it doesn't expire. Okay.12

Well, it's an interesting question. Has13

the design changed from the conceptual approval?14

MR. LUMPKIN: It's the same.15

MS. HICKS: It's the same.16

CHAIRPERSON GRIFFIS: Okay. That being17

said, let us take note of the Capitol Hill Restoration18

Society's letter that was submitted the 25th of19

November.20

VICE CHAIRPERSON RENSHAW: Of this year.21

CHAIRPERSON GRIFFIS: Yes, this year.22

Although I must say -- well, no, I guess we shouldn't23

say that. Okay. And they are in support of this24

application.25
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Any questions? Anything else I need to1

pull out on that? Board members, concerns?2

Applicant? Okay.3

Let's move on. We have noted the letters4

of approval from nearby property owners, and Mr.5

Etherly did note those -- 509, 504, and 503 6th6

Street, S.E.7

I do not see anyone else in the hearing8

room, so I'm assuming that no one else is here to9

testify either in support or in opposition of the10

application.11

So, last questions from the Board? I have12

one quick question. On the east elevation that's13

showing on sheet 3 of 5, it appears that the windows14

do not line up. Do the floor levels line up with the15

addition and the main structure? You just need to16

turn on your mike.17

MR. LUMPKIN: The addition is going to be18

-- the second floor addition is about a foot lower.19

The floor goes down as it goes back, so it's about a20

foot lower than the -- than the front part of the21

house. But I believe the windows were designed to22

line up. I don't believe that they're going to, from23

the street, be a different height. I don't -- I don't24

know the answer to that.25
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MS. HICKS: We don't have the architect1

here, so --2

MR. LUMPKIN: We don't have the architect3

here. As far as -- oh, I see what you're doing.4

Ah ha. That is based on an existing view from the5

front of the house to the back of the house. And what6

you're looking at there is that the front of the house7

is an 1880 structure. The back part of the house was8

added on probably, based on some interior work that I9

did -- would probably be about World War II. I found10

some newspapers in the wall and that sort of stuff.11

And so the back part of the house is12

actually -- the roof of the back part of the house is13

actually lower than the roof of the front part of the14

house, so --15

CHAIRPERSON GRIFFIS: I understand that,16

but what I'm holding up in this east elevation is17

actually the proposed addition. Is that correct?18

MR. LUMPKIN: Right. But the second floor19

will be the same height as the first floor of the20

windows will be. But the second -- but the first21

floor window is a bigger window.22

CHAIRPERSON GRIFFIS: Okay.23

MR. LUMPKIN: I'm not sure if I'm24

answering your question. The second floor -- the --25
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well, I've done the best I can. The second floor --1

CHAIRPERSON GRIFFIS: That's not what's2

showing.3

And the other issue -- I mean, you brought4

up the fact of -- that there's a floor level change.5

Your plans aren't showing any sort of floor level6

change. So not that it's, frankly, any of our7

business with this application to go inside the house,8

but you may want to take a look at that. How are you9

going to transition?10

MR. LUMPKIN: It's existing. It's just11

going onto an existing floor, on the second floor, the12

aft -- the back part of the house, the addition that's13

going up is going up just to expand an existing floor.14

CHAIRPERSON GRIFFIS: I understand that.15

But you've indicated that the front of the house is16

higher than the back of the house. Both in the rear,17

old addition and new addition, those would be aligned.18

The front of the house is a different floor level.19

Is that correct?20

MR. LUMPKIN: Not on the first floor.21

CHAIRPERSON GRIFFIS: On the second floor.22

MR. LUMPKIN: On the second floor.23

CHAIRPERSON GRIFFIS: So do you -- you24

take a step down or a step up somewhere?25
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MR. LUMPKIN: You take a step down.1

CHAIRPERSON GRIFFIS: Okay.2

MR. LUMPKIN: From the front to the back.3

CHAIRPERSON GRIFFIS: Somewhere.4

MR. LUMPKIN: Yes.5

CHAIRPERSON GRIFFIS: Very well. Anyone6

else? Any concerns? I go to that only because,7

clearly, the Office of Planning is saying that they do8

not believe that there's any substantial negative9

impact by the view of the street of the addition. And10

so I wanted just to explore that a little bit. It11

feels a little odd having that second window.12

MR. LUMPKIN: Yes. I think that that13

drawing, if you take a look at the photo, I think that14

that drawing is maybe a little bit exaggerated,15

because if you take a look at this photo and --16

CHAIRPERSON GRIFFIS: Well, I don't think17

we need to progress too far to it.18

MR. LUMPKIN: Okay.19

CHAIRPERSON GRIFFIS: I would have taken20

that -- if it was going to exaggerate, as that21

elevation is set back from the front, you could create22

in an elevation some type of strange perspective. But23

then I wouldn't -- what I looked at is the roof line,24

and, frankly, more the gutter line, the trim line.25
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They're lining up, so there isn't that1

setback on the elevation. Rather, it's drawn as a2

flat elevation, which means the windows should show3

where they're lining up as if they were together.4

That being said, if no one else has any5

other major concerns, we can move ahead.6

I think I've gone through everything that7

my notes have indicated are in the record. Is the8

applicant aware of anything we have not entertained in9

this hearing at this point?10

MS. HICKS: Could we introduce the11

original letters? We only submitted copies.12

CHAIRPERSON GRIFFIS: You don't need to13

introduce them.14

MS. HICKS: Okay.15

CHAIRPERSON GRIFFIS: They should go into16

the record.17

MS. HICKS: Good. As long as you have18

copies.19

CHAIRPERSON GRIFFIS: You can just leave20

them here and put them into the permanent record.21

MS. HICKS: Okay.22

CHAIRPERSON GRIFFIS: Anything else? Any23

other concerns? Very well. I'm open to suggestions24

of how we proceed.25
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MEMBER ZAIDAIN: Mr. Chair, I'll move1

approval of Application 16952, application of Paul D.2

Lumpkin, for a special exception under Section 223 for3

the property at 505 6th Street, S.E.4

VICE CHAIRPERSON RENSHAW: Second.5

CHAIRPERSON GRIFFIS: Thank you all very6

much.7

Mr. Zaidain, did you want to speak to the8

motion?9

MEMBER ZAIDAIN: Not really. I think the10

case has been made that the project falls under the11

special exception provisions under 223. And,12

obviously, making the motion, I will vote in favor of13

it.14

CHAIRPERSON GRIFFIS: Anyone else? Ms.15

Renshaw, I'll give you an opportunity.16

VICE CHAIRPERSON RENSHAW: It's a very17

straightforward addition and improvement to the home18

and will afford the family greater living space19

upstairs.20

CHAIRPERSON GRIFFIS: Good. I think it's21

appropriate to have the motion before us. It has been22

seconded. I would agree, Mr. Zaidain, that the23

addition clearly, as attached to the original24

building, doesn't create a view that is, let's say,25
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detrimental to -- from the front of the building or1

the street frontage.2

In fact, I think what is being proposed3

actually helps the building elevation itself. A lot4

of that has to do, I think, with the window5

replacement that's happening.6

There has been nothing on the record that7

shows that there might be any sort of diminishing8

privacy or use of any of the adjoining properties or9

any of the neighbors. And light and air, I think, is10

fairly clear in terms of the non-impact on the11

adjacent -- specifically, the adjacent row house that12

has no fenestration on that side.13

So with that, I can ask for all those in14

favor of the motion to signify by saying aye.15

(Chorus of ayes.)16

And opposed?17

(No response.)18

Very well. Mr. Lumpkin, I'm assuming19

you're asking for a summary order in this case?20

MS. HICKS: Yes.21

CHAIRPERSON GRIFFIS: Very well. I don't22

have any objection to making a summary order. Unless23

others do, I think we can proceed in that fashion.24

And I would ask Ms. Bailey if she could record the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

60

vote.1

MS. BAILEY: The vote is recorded as five-2

zero-zero to approve the application. Motion made by3

Mr. Zaidain, seconded by Mrs. Renshaw. Mr. Griffis,4

Mr. Parsons, and Mr. Etherly are in support. That's5

the issuance of a summary order, Mr. Chairman.6

And Ms. Hicks will be leaving the color-7

coded documents that are up on the easels.8

MS. HICKS: Yes.9

CHAIRPERSON GRIFFIS: Indeed. And I10

believe some original documentation, if she wants to11

have that in the record.12

That being said, I think that's all. Have13

a great day.14

Do we have any other issues for our15

morning agenda? I am not noting any.16

Very well. Then, we can adjourn the17

morning session of 26 November 2002.18

(Whereupon, at 10:59 a.m., the morning19

session of the public hearing was20

concluded.)21

22

23

24

25
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

(1:00 p.m.)2

CHAIRPERSON GRIFFIS: Good afternoon,3

ladies and gentlemen. I would like to call to order4

this 26 November 2002 public hearing of the Board of5

Zoning Adjustment of the District of Columbia.6

My name is Geoff Griffis. I am7

Chairperson. Joining me today is the Vice Chair, Ms.8

Anne Renshaw. Also, Mr. Curtis Etherly, sitting on my9

right. Representing the National Capital Planning10

Commission today is Mr. Zaidain, and representing the11

Zoning Commission is Mr. Parsons.12

With us also today -- and I would bid them13

a good afternoon -- is our able Office of Zoning14

staff. On my very far right, Ms. Bailey, Ms. Pruitt,15

and Ms. Monroe. Representing the Corporation Counsel,16

Mr. Moy, may be joining us. And also, Mr. Nyarku will17

also be joining us at some point during the hearings.18

Copies of today's hearing agenda are19

available to you. They are located at the table close20

to the door where you entered into the hearing room.21

I note that they may have run out. And if additional22

are needed, we will have them copied, if we can give23

some indication to the staff. I do not see any there24

currently, so we may need some additional copies. So25
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we'll make them available.1

Please be aware that these proceedings are2

being recorded. There are several issues attendant to3

that. First of all, I would ask that everyone refrain4

from making any disruptive noises or actions in the5

hearing room while we proceed with the public hearing.6

It only disrupts those giving testimony.7

Also, you will need to speak into a8

microphone when coming to present before the Board.9

That microphone must be on.10

We also have a request and requirement for11

you to fill out two witness cards. Witness cards are12

available to you at the table where you give13

testimony, and there are also some available at the14

table where you entered into the door. Those two15

witness cards are to go to the Recorder, who is16

sitting to my right.17

The order of procedure for special18

exceptions and variances this afternoon is: first, we19

hear statements and witnesses of the applicant.20

Second are government reports, including Office of21

Planning and any other government reports attendant to22

the application. Third, we will hear reports from the23

Advisory Neighborhood Commission. Fourth would be the24

time for parties or persons in support of the25
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application to give testimony. Fifth would be parties1

or persons in opposition to the application. And2

sixth, finally, we have opportunity for closing3

remarks by the applicant.4

Cross examination of witnesses is5

permitted by the applicant and parties. The ANC6

within which the property is located is automatically7

a party in this case.8

The record will be closed at the9

conclusion of each hearing, except for any materials10

that are specifically requested by the Board, and we11

will be very specific on what is to be submitted and12

when it is to be submitted to the Office of Zoning.13

After those materials are received, clearly, the14

record will then be finally closed, and no other15

information would be accepted by the Board.16

The Sunshine Act requires that public17

hearings on each case be held in the open and before18

the public. The Board, however, may, consistent with19

its rules of procedure and consistent with the20

Sunshine Act, enter executive sessions during or after21

a public hearing on a case in order to review the22

record or to deliberate on the case.23

Decisions of the Board in contested cases,24

and in all cases, is based exclusively on the record.25
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And, therefore, we ask that anyone present today not1

engage Board members in any kind of conversation, so2

that we do not give the illusion of not basing our3

deliberations on the case.4

I would ask at this time that all cell5

phones and beepers be turned off, so that we don't6

have any major disruptions of the procedure.7

And let me turn to our staff to see if8

there are any preliminary matters for the Board. The9

Board -- preliminary matters are those which go to10

whether a case will or should be heard today. That11

is, any requests for postponement, continuance, or12

withdrawal, or whether proper and adequate notice of13

the case has been given.14

If you are not prepared to go forward with15

a case today, that should be brought to the Board's16

attention at this time, and you can come forward to17

the table that's in front of us.18

I will go to our staff, first, to see if19

they have any preliminary matters.20

MS. BAILEY: Mr. Chairman, members of the21

Board, good afternoon. The preliminary matter has to22

do with Application Number 16951, Southwest23

Properties, Inc. That application was withdrawn, Mr.24

Chairman, and no additional action is required on that25
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case.1

CHAIRPERSON GRIFFIS: Good. Thank you2

very much.3

Does anyone else have any preliminary4

matters at this time?5

MR. BELL: Good afternoon.6

CHAIRPERSON GRIFFIS: If you would just7

turn on your mike. You just need to press into --8

MR. BELL: Good afternoon. My name is Jim9

Bell. I represent The Most Worshipful Prince Hall10

Grand Lodge of the District of Columbia. We have a11

preliminary matter.12

I'm the new counsel on the case, and we13

just recently found out within the last few minutes14

that the previous counsel didn't turn some important15

documentation over to the Office of Planning, so that16

they would be able to provide a recommendation. So17

we'd ask for a continuance, so we can provide that,18

because we understand that that was going to be19

crucial in this committee making their decision.20

CHAIRPERSON GRIFFIS: You want to continue21

the case today?22

MR. BELL: Yes.23

CHAIRPERSON GRIFFIS: To another date?24

MR. BELL: Yes.25
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MR. GUYOT: Mr. Chairman, may I be heard1

on that?2

CHAIRPERSON GRIFFIS: Yes. Why don't you3

come up to the table and introduce yourself.4

MR. GUYOT: Mr. Chairman, my name is5

Laurence Guyot. I reside at 507 U Street, N.W. I6

want -- as we did at the last attempt for a delay --7

CHAIRPERSON GRIFFIS: I'm sorry. I may8

not have heard you. But are you -- you're9

representing an organization?10

MR. GUYOT: ANC-1B.11

CHAIRPERSON GRIFFIS: Okay. Thank you.12

MR. GUYOT: At the last request for a13

delay, we opposed it because we felt that there was no14

way that the organization could meet the requirements.15

The report by the Office of Planning points that out16

very clearly. If we gave them three years, they17

couldn't turn an illegal operation into a legal one.18

There is strong -- I introduced a19

compromise at all -- in the original section of this20

case, asking that the Masons give four parking spots21

to the community. That was passed by ANC-1B in the22

902 case that was presented to this Board. It was23

voted on four-three-two.24

We came and asked that that -- that the25
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BZA consider that. The Masons rejected it point1

blank. Let's be very clear what we're dealing with.2

There is -- the Westminster Civic Association is3

opposed to that, and I'm sure you'll hear testimony to4

that.5

The position of ANC-1B is that there is no6

way this can be justified. We voted unanimously to7

oppose it, and we feel that the only justice here is8

to consider the Office of Planning's report, look at9

its inadequacies, and, really, we want to deal with10

the question, how can you possibly get information11

that can transform two illegal operations into one.12

CHAIRPERSON GRIFFIS: Okay. So my13

understanding is you oppose the motion for14

continuance, based on the fact that you don't think15

that there is any additional information that can be16

provided to the Office of Planning that would make a17

successful case.18

MR. GUYOT: Exactly.19

CHAIRPERSON GRIFFIS: We might as well20

proceed today.21

MR. GUYOT: Yes, sir.22

CHAIRPERSON GRIFFIS: Okay.23

MR. BELL: Mr. Chairman?24

CHAIRPERSON GRIFFIS: Yes.25
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MR. BELL: We've amended our application.1

CHAIRPERSON GRIFFIS: Indeed.2

MR. BELL: And the application only deals3

with Lot Number 827.4

CHAIRPERSON GRIFFIS: Right.5

MR. BELL: Which is what we've had a6

special exception for since 1974. Or the last one was7

granted in 1982.8

CHAIRPERSON GRIFFIS: Okay.9

MR. BELL: We applied again in --10

CHAIRPERSON GRIFFIS: Right. I11

understand. We're not going to get into the whole12

substance before we get into the case.13

MR. BELL: My point being, when you go to14

the -- to specifically -- well, first of all, I'll15

refute the fact that we won't be able to show it,16

because we have the documentation.17

CHAIRPERSON GRIFFIS: Indeed. You18

wouldn't be here if you couldn't.19

MR. BELL: Yes.20

CHAIRPERSON GRIFFIS: Okay.21

MR. BELL: Okay. But, more importantly,22

that their -- the ANC's position, at least in the23

papers that I've seen from them, they deal with Lots24

Number 824 and 825.25
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CHAIRPERSON GRIFFIS: Okay. So you think1

that their report reflects the fact that the change2

may -- you're proposing to make in the application is3

-- or their report isn't sufficient to address the new4

application.5

MR. BELL: Yes.6

MR. GUYOT: Mr. Chairman, if you simply7

read it, here it is. It's a combination --8

CHAIRPERSON GRIFFIS: Okay. I understand.9

MR. GUYOT: He raised it. It's a10

combination of 902 and 906 Vermont Avenue, and it's a11

combination of the old and the new case. That's what12

we voted on.13

CHAIRPERSON GRIFFIS: Right. I understand14

your position.15

MR. GUYOT: Okay.16

CHAIRPERSON GRIFFIS: I think what it is17

before the Board is whether this -- and just to be18

clear for the record, we did have the submission of19

wanting to amend the application. And that is20

removing the Lot 824/825 from the application, so we'd21

be looking at 827.22

So the issue for our brief deliberation on23

this motion for a continuance is the fact of whether,24

one, the Board could be sufficiently evidenced in the25
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public hearing enough to proceed; and, secondly,1

whether it would actually limit the ability of the2

government agencies to give reports to the Board.3

I'm going to step out a little bit and ask4

Office of Planning if they would be prepared to hear5

the hearing today. We have an opportunity, also, to6

keep the record open in order for a revised report.7

However, I would have the Board members, and also8

Office of Planning, think long and hard about whether9

this so drastically and substantively changes the10

application that we do, in fact, need to take this to11

another date.12

MS. RAY: My name is Venita Ray. I'm here13

from the Office of Planning. And there's a couple of14

things going on. Office of Planning, in our15

prehearing packet, we are not aware of the amended16

application, first of all.17

CHAIRPERSON GRIFFIS: Okay.18

MS. RAY: So that's the first thing that19

-- our report is pretty clear about the information20

that we would need. So if you proceeded today, we21

really have to go back and reevaluate it based on the22

information that we were lacking, as well as the23

amended application, to be able to make any kind of24

representation here. We wouldn't be able to do25
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anything today if you went forward.1

So if you do that, it's just Office of2

Planning wouldn't be able to give a report. And we do3

not have all of the information.4

CHAIRPERSON GRIFFIS: Right. I mean, one5

opportunity, Board members, is that we allow the6

applicant to present their case, and that's where we7

stop it today. And that information is provided to8

the party, the ANC. We don't have any other requests9

for party status in this case, so it will be the10

applicant, the ANC, and then we give that information11

also to the Office of Planning for a revised and12

amended report.13

We would certainly also give that14

opportunity to the Department of Transportation to do15

the same.16

Mr. Guyot, would you have any difficulty,17

as a party in this case, with proceeding in that18

fashion?19

MR. GUYOT: Mr. Chairman, we want the case20

proceeded, collectively, as described. That was the21

application. We'd like it proceeded.22

CHAIRPERSON GRIFFIS: Do you mean all23

three lots?24

MR. GUYOT: Yes.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

72

CHAIRPERSON GRIFFIS: Okay. Well, let's1

just be straight with that. I don't have any2

jurisdiction to demand that or not.3

MR. GUYOT: Okay.4

CHAIRPERSON GRIFFIS: If the applicant5

decides that they remove lots out of it, as long as it6

stays within the same advertised relief sought, quite7

frankly, it's the applicant's property and their8

preference to do what they will. And I don't think9

they've outstepped the regulations with that.10

SECRETARY PRUITT: Mr. Chairman?11

CHAIRPERSON GRIFFIS: Yes.12

SECRETARY PRUITT: May I make a suggestion13

that maybe we do go forward, and the information that14

OP needs to really complete their report could come15

forward. The ANC would then have new information, and16

we would allow them time to go back and vote on it and17

submit a new report based on the new information,18

along with OP's submitting a new report based on the19

new information. And then you would -- you could20

possibly allow the applicant and the ANC, which is the21

only party, to respond in writing.22

CHAIRPERSON GRIFFIS: Yes. I think we can23

get all the details there. I think that is the frame24

of mind I was searching for.25
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MR. GUYOT: Mr. Chairman?1

CHAIRPERSON GRIFFIS: Just a second, Mr.2

Guyot.3

MR. GUYOT: Okay.4

CHAIRPERSON GRIFFIS: Mr. Bell, I need to5

hear from you whether you think that that would, in6

fact, prejudice your case in presenting it today.7

MR. BELL: Actually, I think it would, Mr.8

Chairman. The reality, what we just said is that we9

would -- at least if -- if I heard it correctly, we10

would go back through and give testimony today. They11

would have -- the opposition would have an opportunity12

to give testimony. The Office of Planning would go13

back through and look at all of our information.14

Then, we would be required to give further testimony.15

I think it would be more prudent, more16

prudent and more efficient, for -- to allow us to come17

back at a later time after Office of Planning has had18

the information that we are going to be able to19

provide for them today, and make their recommendation,20

and then we can do it all in one day.21

CHAIRPERSON GRIFFIS: Okay. I disagree a22

little bit with that, only in the fact that OP is not23

creating information. OP is actually analyzing24

information that you provide. And any information you25
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provide them is going to be provided to us. So the1

presentation of that today, and right now, doesn't2

seem to preclude Office of Planning of doing their3

job.4

But let me hear from other Board members5

to see whether they see the logic in proceeding today6

or, in fact, support a continuance. Frankly, in terms7

of schedule -- and we don't often have applicants that8

come in that bring so many people to the hearing room9

that ask for a continuance, because they -- but be10

that as it may, that's your business.11

MR. GUYOT: Mr. Chairman?12

CHAIRPERSON GRIFFIS: Hold on a second.13

MR. BELL: Mr. Chairman, we didn't realize14

until this morning that the prior counsel in this case15

didn't turn over --16

CHAIRPERSON GRIFFIS: I understand.17

MR. BELL: -- certain documentation.18

CHAIRPERSON GRIFFIS: I understand. And I19

probably shouldn't have brought it up, because it's20

not necessarily substantive to what we're dealing with21

at this point.22

But what I'd like -- the point of why I23

brought that up is if we do continue this case, our24

schedule is very, very tight. We may not be hearing25
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this for another couple of months. So that's going to1

be a factor.2

And I will hear from both in that regard,3

but I do want to hear from Board members first if4

there are any comments or directions.5

MR. GUYOT: Mr. Chairman?6

CHAIRPERSON GRIFFIS: Just a second, Mr.7

Guyot.8

MR. GUYOT: All right.9

CHAIRPERSON GRIFFIS: I'm hearing from my10

Board.11

MR. GUYOT: Okay.12

MEMBER ETHERLY: Thank you very much, Mr.13

Chairman. I was somewhat -- what's the word I'm14

looking for? I was amenable to the course of action15

that you were suggesting in terms of moving forward16

today. As you and my colleagues know, I always tend17

to come out on the end of administrative efficiency.18

And the fact that we have all of the19

parties gathered today, and have substantial community20

participation today, both from the organization and21

from outside of the organization, but I also don't22

want to prejudice the interest of the party here. And23

as we've been informed, of course, the party has24

decided to make a change in terms of representation.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

76

And I think it's a very serious point to1

be made when that representation feels that it might2

not be in a position at this particular juncture to3

adequately prosecute the interest of their client.4

Your question was, I think, a very5

important one to Mr. Bell, and perhaps there's a more6

direct way to answer -- to ask that question, which7

is, clearly, there is some additional information that8

the Office of Planning felt that it needed to prepare9

a full report and make a full recommendation.10

I think one of the options today could be11

to go forward, have some of that information come12

forward in terms of testimony that the applicant may13

provide, and then, of course, have the opportunity to14

provide additional documentation as we go forward.15

Perhaps the question, or a better phrasing16

of the Chairman's question, is to Mr. Bell, do you17

feel that you would be at least in a position to18

comment, albeit not in great detail -- you're going to19

follow that up with additional documentation -- but do20

you feel that you would even be in a position to21

comment at some length on the information that the22

Office of Planning sought in its report?23

MR. BELL: I believe -- I spoke with my24

client about this prior to this -- prior to us coming25
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in here. And one of the things that the client --1

because they didn't know that the previous counsel2

didn't do that -- their diligence.3

And what they were -- what they requested4

for me to do was to ask for a continuance, because5

they want to make sure that you've got all the6

information that you need, as accurate as you can, and7

a delay is not -- it is their position that a delay in8

the interest of justice would be better suited at this9

point.10

MEMBER ETHERLY: Okay. So --11

CHAIRPERSON GRIFFIS: When was the12

revision to the application decided upon? And when13

was it proposed to have been submitted? Because we14

have a document that was -- is dated November 21st15

that speaks to it, which isn't exactly timely. Was it16

prepared previously?17

MR. BELL: No, it wasn't. It wasn't18

prepared previously.19

CHAIRPERSON GRIFFIS: Okay.20

MR. GUYOT: Mr. Chairman, we received no21

notice of that. We left with the understanding --22

CHAIRPERSON GRIFFIS: Okay.23

MR. GUYOT: -- the two cases had been24

combined.25
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CHAIRPERSON GRIFFIS: So you weren't aware1

that there was an amendment to the application.2

MR. GUYOT: That's right.3

CHAIRPERSON GRIFFIS: Okay. Others? Yes,4

Mr. Parsons?5

MEMBER PARSONS: Mr. Chairman, this is, to6

me, clearly a different application. I think if we7

proceeded today we would probably end up with a second8

hearing, with those wanting to cross examine9

witnesses, and so forth. So I would honor the wishes10

of the applicant in this case and allow the District11

Department of Transportation, the Office of Planning,12

the citizens, the ANC, to reconsider their position in13

the context of this revision.14

CHAIRPERSON GRIFFIS: Okay.15

MEMBER ZAIDAIN: Mr. Chair?16

CHAIRPERSON GRIFFIS: Yes.17

MEMBER ZAIDAIN: I would agree with Mr.18

Parsons. I think give an opportunity to get19

information properly disseminated, give OP a chance to20

thoroughly review the application.21

Obviously, the ANC has stated its22

position. Perhaps it'll change in the meantime;23

perhaps it won't. If it doesn't, I don't think it24

will prejudice its opportunity to present to this25
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Board and present its case to this Board. So I would1

side myself with Mr. Parsons' comments.2

CHAIRPERSON GRIFFIS: Ms. Renshaw?3

VICE CHAIRPERSON RENSHAW: Mr. Chairman, I4

would recommend that we proceed with the applicant's5

case only -- I think that that is an efficient way to6

handle it -- and return at a later date with the rest7

of the case, with the information provided by the8

applicant today, of course, being distributed to all9

parties, and certainly to the Office of Planning and10

the Department of Transportation.11

CHAIRPERSON GRIFFIS: Okay. I've heard12

from my Board.13

Mr. Bell, can you answer me a question on14

the use of the parking lot as proposed. Who will be15

using it?16

MR. BELL: The members of our17

organization.18

CHAIRPERSON GRIFFIS: Anyone else?19

MR. BELL: For the most part, members of20

-- I mean, if --21

SECRETARY PRUITT: Excuse me, Mr. Bell.22

Could you pull your mike a little closer to you, so23

everybody can hear.24

MR. BELL: Sorry. Members of our25
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organization. But, for example, if the paramedics --1

someone gets hurt on the --2

CHAIRPERSON GRIFFIS: That's not an issue3

of parking and --4

MR. BELL: But you asked if there was5

anyone else, and I just wanted to make -- be clear on6

that.7

CHAIRPERSON GRIFFIS: Okay. Yes, I don't8

think anyone would preclude ambulances from pulling9

into the parking lot. You have tenants in the10

buildings, in the existing structure on U Street, is11

that correct?12

MR. BELL: Yes, we do.13

CHAIRPERSON GRIFFIS: They would also have14

parking spaces there?15

MR. BELL: Not -- the parking lot is going16

to be primarily used for the Prince Hall Grand Lodge17

and members of our organization.18

CHAIRPERSON GRIFFIS: Okay. And the19

structure itself -- I'm just trying to -- I'm not20

leading you down a direction that will cause you21

trouble. I'm trying to get an understanding --22

actually, it goes to, and this is what I am looking23

for -- is what section actually you need to be before24

us with. And that is Section 214 or Section 213.25
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From what you're describing to me, it1

seems as though it is correctly advertised under 214,2

and that would go for an accessory parking lot. And3

that means that it would only be used for those using4

the building.5

MR. BELL: Yes.6

CHAIRPERSON GRIFFIS: So there would be no7

other type of arrangements for other hours for other8

uses for other --9

MR. BELL: No.10

CHAIRPERSON GRIFFIS: Okay.11

MR. BELL: I think it's spelled that we --12

I think I pretty much spell it out in our amended13

application, too, what its use will be for and the14

timeframes.15

MR. GUYOT: Mr. Chairman, that would16

directly refute an agreement that they made and agreed17

to in a public meeting of providing nine of those18

spaces to the public. They made that agreement. They19

repudiated --20

CHAIRPERSON GRIFFIS: Okay.21

MR. GUYOT: -- it here.22

CHAIRPERSON GRIFFIS: Okay. There's going23

to be time to bring that up, to refute it, to argue it24

again --25
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MR. GUYOT: Okay.1

CHAIRPERSON GRIFFIS: -- and for all of us2

to have fun with it. However, I've heard from my3

Board, and I think that the Board is leaning to the4

fact of with undue caution to give the applicant the5

opportunity to reframe this case and to provide6

additional information.7

I would ask, in fact -- because I'm not8

allowed to direct, I don't think. So I will strongly9

ask that you provide the information into the record,10

provide it directly to the Office of Planning and also11

to the ANC, so that we don't run into a clause which12

will not be helpful to you of coming to a new hearing13

where people do not have that information.14

So if you need addresses and placements15

for service and such, I would ask you also to avail16

yourself to contact the ANC and see where they want17

that delivered.18

Yes?19

MR. GUYOT: Mr. Chairman, may I --20

CHAIRPERSON GRIFFIS: Okay. Yes.21

MR. GUYOT: Would you inform the applicant22

that the ANC-1B will meet on December 4th. We would23

like the information before then, and we will vote24

unanimously in opposition at that time.25
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CHAIRPERSON GRIFFIS: Well, that's not the1

best thing to say on the record, Mr. Guyot.2

(Laughter.)3

MR. BELL: He said that on the record.4

MR. GUYOT: It is true. It is true. It5

is absolutely true.6

MR. BELL: I think that speaks volumes to7

the part about great weight.8

CHAIRPERSON GRIFFIS: Indeed. And I don't9

want to digress into this.10

MR. BELL: Okay. All right.11

CHAIRPERSON GRIFFIS: I do think that was12

fairly inappropriate. If you're going to do a13

democratic vote --14

MR. GUYOT: I'm just being very honest.15

We've tried to negotiate to the fullest extent16

possible.17

CHAIRPERSON GRIFFIS: Okay. Well, I would18

hope you'd keep an open mind and avail yourself to19

reading the information and actually analyzing it.20

Do you want to introduce yourself as21

you're sitting at the table?22

MS. SHAND: Hello?23

CHAIRPERSON GRIFFIS: Yes.24

MS. SHAND: My name is Tania Shand. I am25
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Vice President of the Westminster Neighborhood1

Association. The first time --2

CHAIRPERSON GRIFFIS: Okay.3

MS. SHAND: -- I came I was President as4

this goes on and on.5

CHAIRPERSON GRIFFIS: Okay. I see. At6

this time, I can't have you speak, as you're not a7

party in the case. We have a motion before us that8

we're entertaining, and I can only hear from the9

parties.10

There is ample time during the hearing11

when we call it -- clearly, that we will hear12

everything, and we have a substantial amount of13

submissions from you.14

With that, any other discussion on the15

motion? The motion before us is to continue this16

case. Is there a second?17

MEMBER ETHERLY: So seconded, Mr. Chair.18

CHAIRPERSON GRIFFIS: Thank you, Mr.19

Etherly.20

Discussion on the motion? I would ask for21

all those in favor of a continuation of this case to22

signify by saying aye.23

(Chorus of ayes.)24

And opposed?25
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VICE CHAIRPERSON RENSHAW: Opposed.1

CHAIRPERSON GRIFFIS: Thank you, Ms.2

Renshaw. Very well. We can record that vote.3

SECRETARY PRUITT: The staff would record4

the vote as four-one-zero. Motion made by Mr.5

Griffis, seconded by Mr. Etherly. Ms. Renshaw in6

opposition.7

CHAIRPERSON GRIFFIS: Okay. Now we go to8

the even more exciting. Let's pick a date.9

SECRETARY PRUITT: Mr. Chair, based on our10

calendar, it looks like the first -- and the number of11

people who look like they will be testifying, first12

available date would be like February 25th.13

CHAIRPERSON GRIFFIS: February 25th. Mr.14

Guyot, does that give the ANC ample time to reconsider15

this case and its new form?16

MR. GUYOT: We're going to reconsider it17

on December 4th.18

CHAIRPERSON GRIFFIS: Okay. And you are19

making a formal request that the applicant be there to20

present the case?21

MR. GUYOT: Absolutely.22

CHAIRPERSON GRIFFIS: Are you available,23

Mr. Bell?24

MR. BELL: No. I have depositions in25
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Georgia.1

MR. GUYOT: Here we go. A delay within a2

delay.3

CHAIRPERSON GRIFFIS: Wait, Mr. Guyot.4

MR. BELL: I have depositions in Georgia5

on the 4th of December. But we will submit -- be able6

to submit them information. We will meet with them at7

another time, but on the 4th I have depositions in8

Georgia.9

CHAIRPERSON GRIFFIS: Do you have a10

meeting in January?11

MR. GUYOT: We are voting on this on12

December 4th.13

CHAIRPERSON GRIFFIS: Well, I think you14

could accommodate a little bit in terms of the15

schedule of the application as they -- anyway,16

actually, it's none of my business what happens out17

there. So I'm certainly hoping you're coming back18

with at least -- Mr. Guyot, I don't think you disagree19

with me that substantive discussion, although you may20

end up disagreeing, is an important part of any21

process. And I think you ought to entertain that, and22

that's all I can say on that.23

MR. GUYOT: I agree with you 100 percent.24

The information here is so -- and the facts here are25
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so well established --1

CHAIRPERSON GRIFFIS: Okay.2

MR. GUYOT: -- that there's very little --3

CHAIRPERSON GRIFFIS: As I say, I've4

overstepped my bounds from what I should be5

discussing.6

MR. GUYOT: No, not at all. I understand.7

CHAIRPERSON GRIFFIS: February 25th, Mr.8

Bell, you're available?9

MR. BELL: Yes.10

CHAIRPERSON GRIFFIS: Is that correct?11

MR. BELL: Yes.12

CHAIRPERSON GRIFFIS: And we are looking13

at the afternoon, starting at 1:00.14

Mr. Guyot, are there any difficulties with15

the ANC being represented on the 25th?16

MR. GUYOT: I don't think so, Mr.17

Chairman. But I hope that the -- this civic18

association can be added as a party. They are --19

CHAIRPERSON GRIFFIS: Okay.20

MR. GUYOT: -- in the immediate area.21

They are -- have a clearly --22

CHAIRPERSON GRIFFIS: Let me address that23

immediately. We have very straightforward regulations24

in terms of making a request for party status. Those25
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are to be submitted 14 days prior to the public1

hearing, and the Board takes that up as a preliminary2

matter to establish party status.3

I do believe with the continuation of a4

case, and the fact that we have not started this, that5

the time is now allowed 14 days prior to February 25,6

2002. My attorneys will jump all over me if I'm7

actually incorrect.8

However, you can get further clarification9

on that. But I would -- I would advise that you run10

with that understanding.11

MEMBER ETHERLY: Mr. Chair?12

CHAIRPERSON GRIFFIS: Did I say the wrong13

date? Oh, we are meeting in 2003. How about that?14

Or otherwise this would all be done, wouldn't it?15

Okay. Well, you know what's funny?16

MEMBER ETHERLY: Mr. Chair?17

CHAIRPERSON GRIFFIS: Yes.18

MEMBER ETHERLY: It might also be useful19

to note for any members of the community that, in20

addition to the Westminster Neighborhood Association,21

if the Cardozo-Shaw Neighborhood Association or, I22

believe, the Westminster and French Street23

Neighborhood Association, the idea is obviously if24

there are other organizations or entities that desire25
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party status, as the Chairman noted, there is an1

application that they should definitely be certain to2

submit in a timely fashion.3

MR. GUYOT: Thank you very much. I'm sure4

that will be done. Thank you very much for bringing5

it to our attention.6

MS. SHAND: Can I make a comment? That we7

are aware of that process, but I did not receive that8

application.9

CHAIRPERSON GRIFFIS: Well, it's not10

something you would receive.11

MS. SHAND: Well, I live across the street12

from the parking lot. So as an individual, I would13

have received it, I thought. Isn't it a certain feet14

that you have to be within the --15

CHAIRPERSON GRIFFIS: Yes, it's within 20016

-- well, here we are. We have an opportunity. Before17

you leave, I would pick up the application. And, in18

fact, you can talk to staff in the Office of Zoning if19

you --20

MS. SHAND: Okay.21

CHAIRPERSON GRIFFIS: -- have any22

questions on immediate -- and they are very able and23

can actually talk to you after this.24

MS. SHAND: What happens in the interim of25
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the parking -- what happens in the interim until the1

25th, in terms of the parking lot operations now?2

CHAIRPERSON GRIFFIS: That's an excellent3

question. I don't know. My understanding is that4

there may not be a certificate of occupancy for use of5

that, but it's not something that would go to DCRA and6

to the Zoning Administrator. That can be --7

MR. GUYOT: We're going to take it there,8

Mr. Chairman.9

CHAIRPERSON GRIFFIS: Okay. That being10

said, let us go through dates for submissions prior to11

the 25th. If we have any, can we set those out for12

the applicant?13

(Pause.)14

Do we have dates back from the 25th for15

submissions?16

SECRETARY PRUITT: Mr. Chair, the computer17

is a little slow today.18

CHAIRPERSON GRIFFIS: Okay.19

(Pause.)20

Who said we should do away with paper21

calendars after all?22

SECRETARY PRUITT: I would suggest that23

the applicant get all information to the ANC and OP no24

later than January 14th, and that then would allow25
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them up until like the 11th to get it in, because1

prehearing submission two weeks -- are always due 142

days prior to the hearing. And then, of course, ANC3

and OP reports are due one week prior, which would put4

it on the 18th.5

MR. GUYOT: If it is the intention that we6

have the information before we can vote on it, we vote7

-- we meet on the first Thursday.8

SECRETARY PRUITT: Of each month?9

MR. GUYOT: Of each month.10

SECRETARY PRUITT: Okay. So your first11

Thursday would be --12

CHAIRPERSON GRIFFIS: Well, we're not13

going to change the zoning submissions on --14

SECRETARY PRUITT: Right.15

CHAIRPERSON GRIFFIS: And frankly --16

MR. GUYOT: All right. Okay.17

CHAIRPERSON GRIFFIS: -- the applicant to18

avail themselves to make the presentation. And,19

clearly, they can't change it substantively, otherwise20

the vote won't hold great weight. So I think that can21

be coordinated. We've got enough time. This is not,22

in terms of the amount of information that needs to be23

put together, monumental.24

And so I think a substantive presentation25
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can be made, and the opportunity for written1

submission to the Board, by the ANC, will be given to2

you by the 11th. And there's still the opportunity3

for the ANC to make their case in the public hearing.4

So things will change beyond just the written5

material.6

Is that clear, Mr. Guyot?7

MR. GUYOT: It raises a question.8

CHAIRPERSON GRIFFIS: Oh, dear.9

MR. GUYOT: Could we --10

CHAIRPERSON GRIFFIS: That's supposed to11

answer questions, I thought.12

MR. GUYOT: Well, it does both, Mr.13

Chairman.14

CHAIRPERSON GRIFFIS: Good.15

MR. GUYOT: Well, then, is there any16

reason why the applicant can't make his -- its17

presentation at the December 4th meeting?18

CHAIRPERSON GRIFFIS: That I don't know.19

I mean, if he wants to, they can. If not --20

MR. GUYOT: Well, we'll handle that.21

CHAIRPERSON GRIFFIS: Right.22

MR. GUYOT: Okay. Thank you.23

CHAIRPERSON GRIFFIS: Okay. Mr. Bell, are24

you clear on submissions?25
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MR. BELL: Yes, thank you, Mr. Chairman.1

CHAIRPERSON GRIFFIS: Very well. Is there2

anything else I need to take up that staff is aware of3

or the Board aware of? Very well. I wish you all a4

great afternoon. Get home before it starts snowing,5

and we will see you on the 25th.6

SECRETARY PRUITT: In the afternoon7

agenda.8

CHAIRPERSON GRIFFIS: In the afternoon,9

1:00.10

Okay. We're going to take just five11

minutes while the hearing room closes and let the next12

applicant come up.13

(Whereupon, the proceedings in the14

foregoing matter went off the record at15

1:32 p.m. and went back on the record at16

2:21 p.m.)17

MS. BAILEY: Application Number 16920,18

application of William Bass, pursuant to 11 DCMR19

3104.1 for a special exception to establish an art20

gallery -- that's on the first floor and a portion of21

the second floor -- within an existing apartment house22

under Section 361. The project is located in the23

Dupont Circle/D/R-5-B District at premises 1629 21st24

Street, N.W., Square 93, Lot 122.25
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Is there anyone who will be testifying1

today who was not here previously and who needs to be2

sworn in? Please stand. Anyone else? Please raise3

your right hand.4

(Whereupon, an oath was administered to5

those individuals planning to testify.)6

Thank you.7

Mr. Chairman, there is a preliminary8

matter, and it concerns the representation of the9

opposition parties, and there's a request from Mr.10

Stephen Saltzburg to represent the opposition. And11

that motion is before the Board at this time, Mr.12

Chairman.13

CHAIRPERSON GRIFFIS: Very well. Thank14

you.15

First of all, I don't think a motion is16

required for the Board's consideration, in terms of17

the legal representation of a party. What will be of18

any concern to the Board is that there not be multiple19

representation simultaneously. So if your20

representative found somebody that you would like to21

have, then that is fine. Although we would love to22

get into reviewing and approving attorneys and23

representations, that's not our jurisdiction.24

That being said, your representation is25
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present? The parties' representation is present?1

Yes. Applicant is ready?2

MR. GELL: Yes, we are.3

CHAIRPERSON GRIFFIS: Very well. I think4

the score may be a little even. I know we're still on5

the one side, but we've now weighted -- anyway, that6

being said, I think we left off --7

MR. GELL: One more preliminary matter.8

CHAIRPERSON GRIFFIS: Yes, sir.9

MR. GELL: Mr. Chairman, at the conclusion10

of the last hearing, the Board left open the record11

for submission of additional materials. But it was12

very precise in what it asked for.13

Subsequently, Mr. Saltzburg asked me14

whether it would be possible for us to agree amongst15

ourselves to submit additional materials. And,16

accordingly, we and they both submitted written17

materials up to the following Friday, and then18

responses up to the following -- the Wednesday19

following that.20

Obviously, this is really up to the Board,21

whether it's willing to accept the materials, but I22

would at this point ask the Board to accept the23

materials submitted by both sides up to those24

respective dates.25
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CHAIRPERSON GRIFFIS: I don't have any1

objection. I'm not sure -- I'll hear from my Board2

members if they have objections. In a continuing3

case, I think we're a little looser on what is to be4

submitted. Clearly, when the case ends, then we5

direct specific things.6

And as we continue cases, we give7

direction as to exactly what we want. But I think it8

is helpful to have written submissions and9

communications and responses as it is ongoing, as we10

may, in fact, be able to limit some of the public11

testimony, based on the fact that we have it in the12

record.13

Anyone object to accepting the information14

that has been -- I would take that as a consensus of15

the Board, then.16

Very well. Anything else? Any other17

preliminary matters? Not seeing any indication of18

that, I think we should jump right to the Office of19

Planning for the presentation of their report.20

MS. THOMAS: Good afternoon, Mr. Chairman,21

members of the Board. My name is Karen Thomas,22

presenting the Office of Planning's review of the case23

before us today.24

The Office of Planning reviewed this25
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application with respect to Section 361. Our report1

of September 25th addressed the operational impact of2

the gallery on the neighborhood. For the record, we3

would like to -- OP would like to acknowledge the4

applicant's and Mr. Bass' comments based on5

discussions with us.6

We would like to amend our supplemental7

report to reflect comments, to include the number of8

events per year should be no more than 12, including9

participation in the Dupont Circle gallery walks and10

private in-house events, and to correct the11

supplemental to state that alcohol will only be served12

at private invitation-only events, and events will not13

be catered -- requiring catered -- requiring catering14

trucks.15

In addition, with respect to the square16

footage calculation for the proposed gallery, based on17

our original report, the applicant has indicated that18

the gallery space to be used includes only 1,20019

square feet.20

The Office of Planning summarily21

determined that, based on the information concerning22

the number of events, the number of guests, and23

parking concerns, the impact on the neighborhood would24

be adversely affected, notwithstanding that this may25
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be a small operation.1

OP acknowledges the applicant's research2

into the recent conversions from gallery uses to3

residential uses. However, the neighborhood is zoned4

residential, R-5-B. OP acknowledges the applicant's5

submission in support of its case and in response to6

our report.7

However, after careful review of the8

submissions, we remain convinced of the impact on the9

residential character of the neighborhood,10

particularly as it's related to other elements of the11

comprehensive plan, including our supplemental report.12

Section 1361 of the comp plan stresses13

that the major pressure is a continuing erosion of14

residential use by office use and the displacement of15

local services by retail uses that attract a broader16

market.17

In summary, with the Phillips as a major18

anchor in the neighborhood, together with other19

institutional and commercial uses, OP supports our20

original recommendation that the presence of the21

gallery will contribute to the erosion of the22

residential character of the neighborhood and would23

adversely affect the neighborhood.24

Thank you.25
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CHAIRPERSON GRIFFIS: Thank you very much.1

Board members, any questions of the Office2

of Planning?3

VICE CHAIRPERSON RENSHAW: A question, Mr.4

Chair, to the Office of Planning. What is the date of5

your amended report? And do you have copies? Because6

we do not.7

MS. THOMAS: It's a supplemental report8

dated October 21st.9

VICE CHAIRPERSON RENSHAW: Oh, the 21st10

of --11

MS. THOMAS: October 2002.12

(Pause.)13

CHAIRPERSON GRIFFIS: Any other questions14

of Office of Planning?15

I would take it that the position of16

Office of Planning, then, is that they couldn't17

support any other additional gallery in that area,18

even though in the zone it is a use that is permitted19

with a special exception.20

So by logical extrapolation, the position21

is, in fact, that the neighborhood is saturated.22

MS. THOMAS: Well, in this case, the23

Office of Planning is not saying that a gallery use is24

not an acceptable use by special exception in this25
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zone. However, in this case, we believe that it would1

have an effect based on the fact that it is taking up2

some residential space in the neighborhood, and there3

is no parking, and its proximity to the Phillips4

Gallery.5

CHAIRPERSON GRIFFIS: But isn't the nature6

of galleries and their success based on the density7

that's created with them? And doesn't that mean a8

proximity of location?9

MS. STEINGASSER: Yes, Mr. Chairman. This10

is Jennifer Steingasser with the Office of Planning.11

In this particular case, yes, there is a certain12

synergy between the galleries, from what we understand13

of their business operation.14

However, this is a residential zone, and15

there is a commercial zone just a block to the east16

that could also accommodate the residential -- the17

commercial -- more commercial aspects of the gallery.18

When we looked at this particular lot in19

its location, its relationship to the Phillips, the20

expansion of the Phillips, we found certain signs that21

this particular block was changing its character from22

residential to commercial. A lot of that is in our23

report as well as the applicant's, that there is --24

there is now a signalization at the corner, which is25
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really unusual for a small road this size.1

This particular lot, while they're not2

displacing the number of dwelling units, they are3

increasing the intensity of the use of the building.4

And they've now got two galleries in what should be a5

residential building, along with three dwelling units6

and two parking spaces, which it's still undetermined7

how those parking spaces are being allocated, where8

the customers will park for this particular facility,9

how the art will be delivered.10

There is going to be a commercial impact11

now on the corner that would be more significant than12

has been in the past. So it's not a blanket statement13

that galleries are not a compatible use in this area.14

This particular gallery at this particular location15

we believe did contribute -- will continue to have an16

adverse impact on the character of the neighborhood,17

converting it more from residential to commercial.18

There was a map submitted that highlights19

the amount of commercial and industrial and gallery20

use within the neighborhood, and we felt that was21

pretty significant.22

CHAIRPERSON GRIFFIS: You mentioned that23

there's a signalization at the corner. What does that24

mean?25
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MS. STEINGASSER: There's a turn signal to1

control the traffic as it moves into the street.2

CHAIRPERSON GRIFFIS: On what block?3

MS. STEINGASSER: That corner is -- it's4

coming off of Massachusetts, I believe, onto 21st5

Street.6

CHAIRPERSON GRIFFIS: Massachusetts and7

21st?8

MS. STEINGASSER: I believe, yes, bringing9

the traffic up into the neighborhood, as well as10

coming.11

CHAIRPERSON GRIFFIS: How far away is that12

from the site?13

MS. THOMAS: It comes off of -- I'm sorry14

-- Florida. There's a signalization at Florida, and15

we are also concerned about the impact of traffic --16

I'm sorry -- coming from Connecticut Avenue onto that17

street. It collects a lot of traffic.18

CHAIRPERSON GRIFFIS: So you are concerned19

that the increased -- or your position is the20

increased commercial traffic has demanded a traffic21

light signal on Massachusetts and Florida?22

MS. STEINGASSER: No, sir. We're not23

making a conclusion on the traffic. We're saying that24

the signalization in a residential area is an25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

103

indication -- is one of the elements we looked at in1

providing us -- leading us to the conclusion that2

there is more commercial activity than would normally3

be experienced in a residential zone. And part of4

that is looking at the narrow street.5

I believe in one of the supplemental --6

CHAIRPERSON GRIFFIS: How long have those7

lights been there?8

MS. STEINGASSER: That I could not tell9

you. I'm sorry.10

CHAIRPERSON GRIFFIS: Wouldn't that be a11

stronger statement if there was a new traffic signal12

at 21st and R?13

MS. STEINGASSER: Well, we're going to14

take a second, and we'll find the exact signalization.15

CHAIRPERSON GRIFFIS: Because I think if16

we're controlling traffic crossing Florida and17

Connecticut and Massachusetts, they're probably not18

new.19

MS. STEINGASSER: They're probably not20

new. No, sir, exactly.21

CHAIRPERSON GRIFFIS: And those are high22

volume, large avenues.23

MS. STEINGASSER: And it's bringing24

traffic into the Phillips site, so we'll have to --25
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but that's just one of the elements we looked at, one1

at the issues we looked at. Part of the other things2

that we looked at, as we went through the Section 361,3

which sets out the criteria, was the operational4

activity of the business itself.5

You know, you've got two galleries6

operating in one business. Each one is going to have7

openings. Each one is going to have gallery shows.8

Each one is going to bring a different type of9

audience to the building. That audience is going to10

traverse the neighborhood, and there will be a11

synergy.12

And that synergy does, at some point,13

begin to be in conflict with the designated zoning14

district, which is an R-5-B residential. So it is a15

balancing act. We're not making an overall blanket16

conclusion, but it is a balancing act. And we felt on17

this particular corner, just one block from18

commercial, that the balancing act tipped.19

CHAIRPERSON GRIFFIS: And the commercial20

zone you're talking about is towards Connecticut21

Avenue.22

MS. STEINGASSER: Yes.23

CHAIRPERSON GRIFFIS: Which is a fairly24

successful retail corridor, correct?25
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MS. STEINGASSER: Yes, sir.1

CHAIRPERSON GRIFFIS: And we have2

testimony that speaks to the difficulty of a gallery3

which may have, how do I say, less profit than Anne4

Taylor Loft, in competition with that kind of chain.5

MS. STEINGASSER: That may be the case,6

but the profitability is not one of the criteria for7

the land use --8

CHAIRPERSON GRIFFIS: I understand. It's9

-- what I'm just trying to do is understand your10

position is, why don't they just move to Connecticut11

Avenue? And I'm trying -- based on the testimony that12

we've heard, trying to understand, yes, why wouldn't13

you? And there may be some realities of whether you14

can and cannot locate in a very successful commercial15

zone, commercial corridor.16

MS. STEINGASSER: Well, and the city has17

responded to that overall pressure. There is an arts18

overlay. There are several arts overlay districts19

that are -- have been designed to encourage.20

CHAIRPERSON GRIFFIS: But Connecticut21

Avenue, at that point, is not part of --22

MS. STEINGASSER: Connecticut Avenue is23

not at that point, no, sir.24

CHAIRPERSON GRIFFIS: I see.25
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MS. STEINGASSER: I believe the -- excuse1

me. I don't have my glasses. The southbound vehicles2

from Connecticut Avenue and Florida Avenue encounter a3

signalized intersection at Florida with specific left4

turn arrow to permit turns into southbound 21st Street5

without conflict from northwest drivers. That's6

rarely provided for access.7

And, most importantly, this signalization8

-- that is rarely provided for access to purely local9

streets. While this has been submitted by the10

applicant, we felt that was a pretty compelling case11

as to the fact that this street is no longer treated12

as a purely local street.13

CHAIRPERSON GRIFFIS: But your statement14

is "no longer." When was it?15

MS. STEINGASSER: I don't know when it16

was. But when we -- I don't think the signalization17

stands alone. It's not an individual element that --18

oh, the street's got a signal. Therefore, it's19

commercial. We looked at it as one of the elements20

indicating the amount of commercial or the amount of21

traffic or the amount of congestion that may be moving22

through this neighborhood.23

CHAIRPERSON GRIFFIS: Okay.24

MS. STEINGASSER: And how will this25
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particular use add or detract from that.1

CHAIRPERSON GRIFFIS: Right. I don't want2

to belabor it. I was trying to get to the substance3

of what -- the message you were saying, because even4

what you've just said -- we're talking about density.5

This is a high density residential area, too, is that6

correct?7

MS. STEINGASSER: No, sir. It's a8

moderate -- moderate density, R-5-B.9

CHAIRPERSON GRIFFIS: Okay. That's the10

official word. But in my frame of mind, Dupont Circle11

is a fairly dense area. But, clearly, there is both12

traffic going through. So just based on the fact that13

there's a signal at a large avenue of Connecticut and14

crossing forward does not indicate that you have now15

entered a very busy commercial zone.16

MS. STEINGASSER: I would agree with the17

applicant's statement that the signalization allowing18

left turn signal onto 21st is an indication that the19

flow is unique for a local street. And that is a20

statement submitted by the applicant, and OP agreed21

with that, that it is not common for local residential22

streets to have a left turn signal.23

CHAIRPERSON GRIFFIS: Well, I'll take it24

up with them, then.25
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MS. STEINGASSER: But, again, it's just1

one -- it is not the only item. It's just one of many2

signals.3

CHAIRPERSON GRIFFIS: Indeed. And that's4

why I wanted -- because I'm looking at the -- in the5

aerial photograph, the map that you've just referenced6

in terms of the galleries' residential/institutional7

uses, that looks to me like a precarious corner, if8

I'm understanding where this signal is, which may9

demand, at any volume of traffic, having a signal10

there.11

But it's in applicant's statement. I'll12

beat up them later, if need be, on what they meant and13

put it in for.14

Any other questions of Office of Planning15

at this time? Clearly, they've stated that they have16

concern with also the parking and how the two parking17

spaces on the site are going to be utilized, the18

impact of having two galleries, and the diminishing19

residential use in that specific site and how it20

actually impacts the surrounding areas.21

Yes, Mr. Parsons?22

MEMBER PARSONS: Well, Mr. Chairman, as23

you know, I did not attend the first hearing. I've24

read the transcript and reviewed the record, but I --25
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I've still got some confusion on this.1

It's not clear to me how the existing2

gallery is in this building. Does anybody know the3

answer to that? Has that question been asked? I want4

it asked of the Office of Planning, then.5

CHAIRPERSON GRIFFIS: Mr. Gell may be able6

to answer that.7

MEMBER PARSONS: Well, the thrust of my8

question is, is seemingly the Office of Planning would9

agree to the operation of the existing gallery. Is10

that correct? Not that that's before us, but it's11

this increase to a second floor that is causing the12

concern. It's not the use, but it's the impact of the13

new use.14

MS. THOMAS: That's correct.15

MEMBER PARSONS: So if we were to restrict16

this new use to the existing use, would you say we're17

still tipping the balance in this community?18

MS. STEINGASSER: Commissioner Parsons,19

the existing use is a separate gallery. There will be20

two distinct separate businesses operating galleries.21

MEMBER PARSONS: Oh. You see, I am22

confused.23

MS. STEINGASSER: The basement --24

MEMBER PARSONS: I thought this use was25
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replacing the existing use.1

MS. STEINGASSER: No, sir. There is an2

existing --3

MEMBER PARSONS: Ah ha.4

MS. STEINGASSER: -- gallery in the5

basement level facing R Street, and this would be an6

additional gallery on the ground and --7

MEMBER PARSONS: Oh, that's very helpful.8

Now I get it. I completely missed that point. Thank9

you.10

CHAIRPERSON GRIFFIS: Anything else from11

the Board? Ms. Renshaw?12

VICE CHAIRPERSON RENSHAW: Mr. Chairman,13

Office of Planning, in delivering its amended report,14

had some conditions that you prefaced your remarks15

with. And I cannot find them in the October 21, '02,16

supplemental report.17

MS. THOMAS: I'm sorry. Those would be18

corrections to our supplemental. We haven't19

submitted --20

VICE CHAIRPERSON RENSHAW: Those are21

corrections and --22

MS. THOMAS: Yes.23

VICE CHAIRPERSON RENSHAW: -- you will24

submit --25
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MS. THOMAS: If that's necessary, yes.1

VICE CHAIRPERSON RENSHAW: All right.2

Thank you.3

CHAIRPERSON GRIFFIS: Anything else?4

Mr. Gell, is the Board correct in -- with5

the clarification of the Office of Planning that the6

application is acting to establish two galleries?7

MR. GELL: There is an existing gallery in8

the basement. We're proposing to put a gallery on the9

first and part of the second floor.10

CHAIRPERSON GRIFFIS: So there would be --11

MR. GELL: There would be a second12

gallery.13

MEMBER ETHERLY: And the existing gallery14

would continue operation, of course.15

MR. GELL: They would continue, yes.16

MEMBER ETHERLY: Okay.17

CHAIRPERSON GRIFFIS: Okay. Does the18

applicant have any questions of the Office of19

Planning?20

MR. GELL: Yes, Mr. Chairman.21

Ms. Thomas, do you recall a meeting on22

October 16th with Ms. Marinkovich, Mr. Williams, and23

myself? I see you nodding, so I -- I assume that's a24

yes.25
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MS. THOMAS: That's correct, yes.1

MR. GELL: At that meeting, were you given2

a list of galleries that had opened and closed in the3

last nine years?4

MS. THOMAS: That's correct.5

MR. GELL: Why did your report not take6

that information into account?7

MS. THOMAS: We still believed -- it's not8

that we -- we recognized that there were some9

galleries closed. I think that you had -- there was10

no net loss, because some galleries opened within that11

same time. So there was no net loss of galleries and12

increase in residential, and we were still -- we were13

still convinced about the impact of the Phillips on14

that neighborhood.15

MR. GELL: The material that we presented16

to you, did it not show a net loss of four galleries?17

MS. THOMAS: I'll have to check.18

MR. GELL: That has been also testified to19

several times in this hearing.20

Following that meeting, Ms. Marinkovich21

prepared and sent to you a list of -- a summary of her22

testimony, right, listing -- her proposed testimony23

listing conditions and assurances that she intended to24

give to the Board, is that correct?25
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MS. THOMAS: That's correct.1

MR. GELL: Now, in your report, didn't you2

state that you didn't think those were important3

because you couldn't see how they would be enforced?4

MS. THOMAS: We were concerned about their5

enforceability.6

MR. GELL: Are you familiar with the way7

zoning restrictions are enforced in the District?8

MS. THOMAS: Could you expand on that?9

MR. GELL: Do you know the role of the10

zoning inspector in enforcing conditions that are in11

zoning orders?12

MS. THOMAS: Yes.13

MR. GELL: And so why did you reach the14

conclusion that they couldn't be enforced?15

MS. THOMAS: We were not clear as to how16

they would be enforced. In addition, the agreement17

that was presented was not signed and dated. The18

agreement which -- where you had the list of19

supporters was not signed and dated.20

CHAIRPERSON GRIFFIS: Let me get21

clarification, Mr. Gell, on where I think your22

question is. But for my relevancy, in terms of the23

conditions that was asked of OP, there are often two24

problems with it.25
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One is systematic, how they might be1

enforced, which is one aspect. But was the other2

substantive about how the actual enforceability could3

be monitored? Was there a substantive level of4

measurement that might be difficult?5

MS. STEINGASSER: Yes, sir. It was of6

concern to us, and the issue of enforceability has7

been something that's been discussed within the last8

year when we present conditions to the Board.9

Without the Zoning Administrator or the10

zoning inspectors being invited to absolutely every11

opening and assurance of their attendance, we have no12

way of knowing how many people were there, whether13

they were coming by Metro, whether there was only beer14

or wine served.15

It was, indeed -- I believe they were16

important conditions for the applicant to offer, and17

they represented a good faith effort in addressing18

some of our concerns. But we were concerned about how19

they would substantially be enforced.20

CHAIRPERSON GRIFFIS: Okay.21

MS. STEINGASSER: Especially with regards22

to I think one said encourage people to use Metro.23

CHAIRPERSON GRIFFIS: Right.24

MS. STEINGASSER: It just seemed fairly25
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vague.1

CHAIRPERSON GRIFFIS: Okay. That I2

understand.3

And, Mr. Gell, certainly, it doesn't4

preclude you from offering up in further proceedings5

any conditions that you find important.6

Okay. Sorry to interrupt. Go ahead.7

MR. GELL: That's all right.8

Well, along that line, Ms. Steingasser,9

would you say that a restriction on a day care center10

to 21 children would -- could not be enforced because11

a zoning inspector would not be sitting there?12

MS. STEINGASSER: No, sir. The enrollment13

figures are often required to be submitted, and the14

day care facility operates on a much more routine and15

daily basis, subject -- thereby being subject to spot16

visits, you know, and more intermittent type of17

controls.18

The galleries were -- some of the19

conditions proposed, you know, being 12 events a year20

with dates unidentified became very difficult for us21

to figure out how we would enforce them.22

MR. GELL: Now, I think you testified that23

Ms. Marinkovich advised you at the meeting that there24

would not be any catered events, that alcoholic25
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beverages would not be served at those events that1

were open to the public, and only wine and beer to2

those events that were closed to special invited3

guests.4

Did you consider whether any of that would5

reduce the traffic, the pedestrian traffic and6

vehicular traffic, that might be generated in the7

First Friday events?8

MS. THOMAS: With respect to the serving9

of alcohol?10

MR. GELL: That any of those items that I11

mentioned would tend to reduce the numbers of people12

that would be roaming around the gallery. In other13

words, they wouldn't be just coming for a drink,14

because they -- they would know that the gallery15

wouldn't be serving alcohol.16

MS. THOMAS: Yes. They would be coming17

from other galleries, where other galleries might18

serve alcohol. I don't know how -- how we can19

determine whether they would believe that your gallery20

is not serving alcohol, and less people would come. I21

don't know how that could be determined.22

MR. GELL: Were you not advised that there23

were three parking spaces?24

MS. THOMAS: Yes. Those are residential25
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-- assigned to residential spaces.1

MR. GELL: Those are three spaces you're2

told that are under the control of Ms. Marinkovich.3

And did she not tell you that two of those spaces4

would be available to either customers, guests, people5

not living in the residence?6

MS. THOMAS: That came during testimony.7

I can't recall.8

MR. GELL: And yet your -- you testified9

that there is no parking.10

MS. STEINGASSER: No, sir. I think we11

acknowledged that -- and I believe it was two spaces12

and a garage. Is that the parking arrangement?13

MR. GELL: No, there's one space in the14

garage and two spaces outside the garage.15

MS. STEINGASSER: Right. And it has been16

something that we've asked about several times, and we17

were concerned about how the parking would be18

allocated. If it went to the residents, how would --19

how would -- you know, how would it be used for the20

galleries. And if it went to the galleries, then the21

residents would be without parking.22

And, granted, it is in a district that23

would require no parking for the residents, but I24

don't believe we got anything in writing. Now maybe25
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I'm mistaken. We've got a lot of paper. But we were1

concerned that two parking spaces in a garage would2

not be sufficient for 12 events a year up to 403

people.4

MR. GELL: Based on the testimony that5

you've heard, however, that two of those spaces would6

be available at all times to people and not residents7

of the apartment -- of the space, but, rather, to8

guests or anybody else that might want to come to the9

gallery, does that change your opinion about the10

impact of the lack of parking on the neighborhood?11

MS. STEINGASSER: No, sir, it does not.12

MR. GELL: I'm sorry. I didn't hear.13

MS. STEINGASSER: No, sir, it does not.14

MR. GELL: Okay. In your initial report15

you state that adding a gallery to the, actually, 1316

remaining galleries -- actually, no, it's 12 now,17

another one closed -- that are already there will mean18

a significant increase in the number of people19

attending the First Friday events.20

Is there any basis for your belief that 1621

galleries or 14 galleries, rather than 15 -- I'm22

sorry, that 14 rather than 15, or 13 rather than 15,23

would encourage more people to participate? In other24

words, that one more gallery is going to make any25
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difference in how many people decide to come to look1

at the various galleries.2

MS. STEINGASSER: Well, I'm sure the3

gallery owner hopes that it does, indeed, draw its own4

audience and draws its own visitors there for their5

particular gallery. I don't think we drew a number.6

It wasn't a line in the sand -- 12 breaks it, 137

doesn't.8

In this case, we looked at the gallery9

proposed at this particular location and its10

relationship to the uses around it, including, and11

most specifically, the residential character of the12

neighborhood. And we felt that increasing the gallery13

space from the basement to the first floor and the14

second floor did, indeed, have an adverse impact.15

MR. GELL: Well, when there were five --16

four or five more galleries than there are now, was17

this a concern of OP?18

MS. STEINGASSER: We did not have review19

of those galleries at that time.20

MR. GELL: I beg your pardon?21

MS. STEINGASSER: I don't believe we had22

review of those particular galleries at that time.23

MR. GELL: Was there any consideration of24

this when OP recommended approval of the expansion of25
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the Phillips?1

MS. STEINGASSER: I believe there was2

considerable concern about the impact of the3

institutional nature moving its way up the street.4

MR. GELL: And yet OP approved the5

expansion, is that not right?6

MS. STEINGASSER: The Phillips was7

approved by the Board of Zoning Adjustment with a8

number of conditions. That's correct.9

MR. GELL: We're talking about OP. Did OP10

not comment on the side of the Phillips in the11

first --12

MS. STEINGASSER: Yes, we did. But I13

believe we also recommended significant conditions,14

and I believe there was also mediation involved.15

MR. GELL: Right. And so the removal of16

those apartment houses -- of the apartment house with17

15 units was something that ultimately OP approved.18

MS. STEINGASSER: After mediation and with19

significant conditions, yes, sir.20

MR. GELL: What studies led the Office of21

Planning to conclude that galleries and other non-22

residential uses were becoming a problem in this23

neighborhood?24

MS. STEINGASSER: We're guided in our25
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review by Section 361 of the D.C. Zoning Ordinance and1

the criteria that they set out. I'd be happy to walk2

through those. The first one states that it requires3

a special exception. The second, .2, that it be4

located and operated so as not to become objectionable5

to adjoining or nearby property because of noise,6

pedestrian vehicular traffic, hours of operation, or7

other objectionable conditions.8

We felt in this case that 12 -- the9

original application listed 15 with 100 visitors. It10

has since been cut back to 12 events with 40 visitors.11

We felt that in a residential neighborhood that could12

be significant to an adjoining property owner, that13

every month there would be a large gathering outside14

their home, with or without alcohol, and with or15

without parking.16

Two people could park. Perhaps they would17

carpool and they would bring eight of the guests.18

That still leaves 32 people that are not known to the19

neighborhood, may or may not be known -- they could be20

residents -- coming either to this gallery or to the21

gallery in the basement.22

When we added those two together, we felt23

that that led to a situation that could have an impact24

on the residential character.25
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We then went to 361.3, which advises that1

the Board should consider, and regulate if necessary,2

the frequency, number of attendees, and3

characteristics of showings or other group gatherings,4

thus indicating a presumption that these could have an5

adverse impact.6

Again, we started with the 15. We got7

down to 12 events, the number of attendees being8

limited to 40. The characteristics of the show9

openings and the group gatherings, we talked about our10

concern for catering, for delivery of the shows,11

setup, breakdown, the attendees coming and going.12

It has since been agreed that there would13

be no catering, except OP is still concerned that the14

characteristics of the show may or may not be able to15

accommodate the parking and the frequency of the16

guests. And, again, going back to having a special17

event once a month could be quite annoying to a18

neighbor, and running until 11:00 at night, that could19

be an issue.20

We then went to 361.4, which talks21

directly about adequate off-street parking, but not22

less than Chapter 21, to accommodate occupants,23

employees, and visitors likely to come to the gallery24

by automobile. We didn't feel that this particular25
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application, in and of itself, met the standard for1

adequate off-street parking.2

When we combined it with the occupancy of3

three residential units and an existing gallery in the4

basement by its own separate owner, we could not5

conclude that there was parking sufficient for the6

uses on sites.7

Then, finally, 361.5 requires that the8

proposed use shall not adversely affect the present9

character or future development of the surrounding10

areas. And this is the general -- where we looked at11

the general overall composition of the neighborhood,12

the traffic patterns, as we've discussed, the parking.13

We looked at the comprehensive plan. We14

looked at the intent of the zoning regulations, the15

intent of the Dupont Circle Overlay, and we could not16

conclude that this gallery, in combination with the17

other uses in the building and the other uses on the18

block, the presence of commercial businesses just19

around the corner, including restaurants, would -- was20

not beginning to have an adverse effect on the21

residential character of this neighborhood.22

MR. GELL: Now, in the Phillips case, you23

said that you recommended some conditions --24

MS. STEINGASSER: Yes, sir.25
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MR. GELL: -- to your approval. Did you1

consider recommending conditions to approval of this2

gallery, such as having fewer than once a month3

private showings or --4

MS. STEINGASSER: No, sir, we did not.5

MR. GELL: -- a reduction in the number of6

activities? No?7

MS. STEINGASSER: No, sir, we did not.8

MR. GELL: And why was that?9

MS. STEINGASSER: The --10

MR. GELL: That's all right. You said11

that part of your concern was that it might be open12

until 11:00. Were you not aware of the fact that we13

agreed to stop any gatherings at 9:00?14

MS. THOMAS: Did I miss that? The written15

-- the events will end at 11:00 in your submission16

dated October 16th. Was that changed?17

MR. GELL: That's right. Yes, it was.18

And were you not given that information? It certainly19

came out --20

MS. THOMAS: Okay.21

MR. GELL: -- in the testimony.22

MS. THOMAS: Oh, okay.23

MS. STEINGASSER: At the time our reports24

were filed, we did not have that changed information.25
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MS. THOMAS: Yes.1

MR. GELL: And since that time, has that2

had -- have you had a chance to think about it? It's3

been a month.4

MS. STEINGASSER: No, sir, we have not.5

MR. GELL: When you say that you feel that6

it might have an effect on the present character of7

the neighborhood, are you considering that as a8

residential neighborhood?9

MS. STEINGASSER: Yes, sir, we are. It's10

identified on the comprehensive plan as a moderate11

density residential neighborhood. It's zoned R-5-B,12

moderate density residential, and we do consider it13

residential.14

MR. GELL: But is it not, in reality, a15

mixed use neighborhood based on the Zoning16

Commission's decision that other uses, such as museums17

and galleries, are permitted?18

MS. STEINGASSER: They are permitted if19

determined to have no adverse impact.20

MR. GELL: Are you familiar with the SNAP21

plans?22

MS. STEINGASSER: Yes, sir, we are.23

MR. GELL: And in the SNAP plan, which, I24

take it -- and you can correct me if I'm wrong -- was25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

126

supposed to indicate where there might be problems in1

various neighborhoods, was there any statement in the2

SNAP plan that the number of galleries or the increase3

in the size of the Phillips was becoming a problem for4

that neighborhood?5

MS. STEINGASSER: There was a -- in6

conversations with the Ward 2 planner, who was the7

coordinator for the Strategic Neighborhood Action8

Plan, he did provide us with the SNAP that stated the9

number one neighborhood priority for this neighborhood10

plan was to "balance residential, non-residential, and11

commercial development." Listed as an action for this12

priority was to "conduct planning activities that13

preserve existing residential development patterns."14

We did rely on that and included that15

within our analysis of the project.16

MS. STEINGASSER: Were you also aware that17

the SNAP plan for Dupont Circle states that housing18

units increased from 1990 to 2000, from 10,243 to19

11,537, an increase of 1,300 units?20

MS. STEINGASSER: Yes, I'm aware that the21

housing did increase. This is a residential area with22

a residential zoning category.23

MR. GELL: Now, how did your decision24

comport with Section 1335.1 of the Ward 2 portion of25
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the comprehensive plan? And I'll just read it -- "to1

develop an overall combination of existing and new2

arts, cultural, and educational facilities in Ward 2,3

in order to make the entire ward a special, cultural,4

and educational center."5

MS. STEINGASSER: I think that can be -- I6

think that goal can easily be achieved. I don't7

necessarily think it has to be at the expense of a8

residential property. I think there are commercial9

areas within Ward 2 that can accommodate these types10

of uses.11

MR. GELL: Are you aware that 21st Street12

is one way south, going south? In other words,13

leading out of this neighborhood and not into the14

neighborhood?15

MS. THOMAS: At this time, no. I don't16

have a picture in front of me.17

MR. GELL: I know. Will the chair take18

judicial notice of that fact?19

MS. STEINGASSER: Let us clarify the20

answer. We're aware that it's one way.21

MR. GELL: But it's one way leading out of22

the block that you're talking about, not leading in.23

CHAIRPERSON GRIFFIS: Are you indicating24

what --25
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MR. GELL: At that signal light.1

MS. STEINGASSER: I guess it depends on2

which direction you're going whether you're going out3

or going in.4

MR. GELL: No, we're talking about the5

signal light --6

MS. STEINGASSER: But it is one way.7

MR. GELL: -- that you testified --8

MS. STEINGASSER: Okay.9

MR. GELL: -- to.10

CHAIRPERSON GRIFFIS: Well, her point is11

that if you wanted to get into the neighborhood, and12

you're coming from the north, then 21st one way going13

south leads you into the neighborhood.14

MR. GELL: It does, indeed. But this was15

in the context of her testimony about the signal16

light, which is in this -- at the south end, and,17

therefore, doesn't deal with traffic coming into the18

neighborhood, only traffic going through the19

neighborhood.20

CHAIRPERSON GRIFFIS: Well, there's some21

confusion, because I think the one that they were22

actually talking about is at the north end, at Florida23

and Connecticut. But I think they also mentioned24

there's one on the south end also on Mass.25
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MR. GELL: I am sorry, then. I misheard.1

In your consideration of changes in the2

neighborhood, did you consider the area north of3

R Street as well as this block?4

MS. STEINGASSER: We did, indeed, consider5

the general area. I'm not sure how far north exactly6

you're referring.7

MR. GELL: Well, several times you --8

MS. THOMAS: We did go to that block north9

of R Street just above it. It forms a triangle with10

Florida.11

MR. GELL: Well, several times you12

referred to "the block," and the Phillips, which is on13

the block. And I heard nothing about the fact that14

the north of R Street, which is right across the15

street from the building we're talking about, and much16

of which is within the 200-foot radius, or part of it17

is obviously within the 200-foot radius of this18

corner, that that had -- that the residential19

character -- that had an effect on the residential20

character south of R Street.21

MS. THOMAS: Well, I think one -- to my22

recollection, there is just one gallery to the north,23

in that block. Just one. At this corner of R and24

21st, we have the immediate effect of the Phillips25
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Gallery, as well as we have the impact of a number of1

uses along -- further along R Street towards Florida2

as well.3

MR. GELL: I don't have any further4

questions.5

CHAIRPERSON GRIFFIS: Thank you.6

MR. SALTZBURG: I'd like to use a chart7

and try to highlight some things that I think are hard8

to see without --9

CHAIRPERSON GRIFFIS: Actually, is this10

part of your cross examination of the Office of11

Planning?12

MR. SALTZBURG: Yes, it is. But I think13

it's upside down.14

CHAIRPERSON GRIFFIS: Indeed. And while15

you get that set up, if you wouldn't mind introducing16

yourself for the record.17

MR. SALTZBURG: My name is Stephen18

Saltzburg. I represent the opponents of this special19

exception.20

Let me see if I can stand and talk at the21

same time. Can you see this, or do I need to turn it?22

Let me see if I can -- can you see that from where23

you're sitting?24

Let's just run through a little bit, just25
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to make sure we know where we are.1

CHAIRPERSON GRIFFIS: Why don't you turn2

on that corner mike, too, and just point it at --3

MR. SALTZBURG: Sure. The traffic light4

that you were --5

CHAIRPERSON GRIFFIS: It just went off.6

Thank you.7

MR. SALTZBURG: Okay. The traffic light8

that you were referring to, the -- which got a little9

confused at the beginning, it's the traffic light at10

-- on Florida Avenue, which allows this -- actually,11

see if I'm right about this, the traffic light right12

here that stops people and after which they can turn13

right. There's another traffic light with a left turn14

signal, which allows people to turn left.15

So you can get onto 21st coming from both16

directions on Florida, is that right?17

CHAIRPERSON GRIFFIS: That's correct.18

MR. SALTZBURG: Now, because this is --19

this happens to be a one-way street. We've20

established that. We all agree on that, right?21

R happens to be a one-way street also running from22

east to west this way, correct?23

MS. THOMAS: That's correct.24

MR. SALTZBURG: If I understood what you25
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were saying about the impact -- and see if this is1

correct -- it is impossible to get to the Phillips,2

which is right here, this large space. If you want to3

get to the front of the Phillips Gallery, it's4

impossible to get there without coming down 21st5

Street. Isn't that so?6

MS. THOMAS: Yes.7

MR. SALTZBURG: I mean, by car. I mean,8

by foot you could walk the other way.9

MS. THOMAS: By car. Yes.10

MR. SALTZBURG: By car, you have to come11

across R, down 21st, or you have to start up here, but12

you're coming down 21st. It's also impossible, isn't13

it, to get to this gallery, the front of which is14

right here -- and directly across, I might say, from15

our house -- it's impossible to get to this proposed16

gallery by car, without either coming across R and17

down 21st or down 21st this way, isn't that so?18

MS. THOMAS: That's correct.19

MR. SALTZBURG: If one wants to drop20

someone off in front of this gallery, there's no21

special dropoff place, is there, in front of this22

building?23

MS. THOMAS: No, there isn't. Not to my24

observation.25
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MR. SALTZBURG: And so the -- 21st Street,1

at the moment, if you take a look at this section, if2

this were a -- we have one gallery in the basement3

you've testified about, right, which is on the4

R Street side of this building.5

MS. THOMAS: That's correct.6

MR. SALTZBURG: The proposal now is to7

have three of the four corners of this block become8

essentially non-residential spaces, isn't that so?9

MS. THOMAS: That's correct.10

MR. SALTZBURG: And isn't it also true,11

looking at the map -- this may not be 100 percent to12

scale -- but that in terms of this block, this part of13

R Street, the building we're talking about is the14

largest single building on that side of the street?15

MS. THOMAS: Based on your visual, yes.16

MR. SALTZBURG: No. Do you know, by the17

way -- you may not -- this is -- I was just looking at18

this myself the other day. Where's the closest19

commercial parking lot for this proposed gallery?20

MS. THOMAS: I don't know.21

MR. SALTZBURG: I will tell you, are you22

aware of any commercial parking lot that's open --23

fully open to the public that's on, say, Q Street?24

MS. THOMAS: No, I'm not aware of that.25
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There is --1

MR. SALTZBURG: Well, how about any2

commercial parking lot on a busy street of Connecticut3

-- going up here? Is there a commercial lot here4

available that's open --5

MS. THOMAS: I don't know.6

MR. SALTZBURG: -- to the public?7

MS. THOMAS: I don't know.8

MR. SALTZBURG: Would you agree with me9

that unless you had an idea where the closest lot is10

you wouldn't be able to tell people where to park?11

CHAIRPERSON GRIFFIS: Are they instructing12

people where to park?13

MR. SALTZBURG: It's unclear to me.14

CHAIRPERSON GRIFFIS: Well, OP wouldn't --15

MR. SALTZBURG: No, no, I don't mean OP.16

I meant unless --17

CHAIRPERSON GRIFFIS: Exactly.18

MR. SALTZBURG: -- the property owners19

have a pretty good idea where the --20

CHAIRPERSON GRIFFIS: But you're asking OP21

whether the property owners know where to instruct22

them to park.23

MR. SALTZBURG: Let me just withdraw that,24

withdraw that. We're agreed that you don't know. You25
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didn't look at where the closest commercial parking1

lot open to the public was, isn't that so?2

MS. THOMAS: That's correct.3

MR. SALTZBURG: But you don't know of any4

in the area that you looked at?5

MS. THOMAS: On my personal recollection,6

no.7

MR. SALTZBURG: By the way, when you8

consider -- you, Office of Planning, when you consider9

what is the effect on the residential character of a10

neighborhood, do you consider only galleries, or do11

you consider the combination of galleries and12

embassies and other commercial buildings that have13

also replaced or supplanted residences?14

MS. THOMAS: We did consider the impact of15

the other institutional uses in combination, again,16

with the Phillips and the galleries as well.17

MR. SALTZBURG: And is that something that18

you, as OP, take into account when you look at the19

residential character, whether -- is it just that it's20

a gallery, or is it -- it's that it's a gallery and21

that's one more non-residential use?22

MS. THOMAS: We tried to look at the23

impact of everything within a particular neighborhood.24

One more or two more, we don't draw a line, but we25
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looked at everything.1

MR. SALTZBURG: And just so in a moment we2

can get a little picture here, it's -- you may or may3

not recall this exactly. But on Connecticut here,4

which leads right into this neighborhood, this is an5

office building right here on the corner, isn't it?6

MS. THOMAS: Yes, it is.7

MR. SALTZBURG: And directly across from8

that office building on the other side, which isn't9

drawn here, that's a Starbucks, isn't that true?10

MS. THOMAS: That's correct.11

MR. SALTZBURG: And the Starbucks didn't12

exist there five years ago, did it?13

MS. THOMAS: I'm not aware of how long it14

existed.15

MR. SALTZBURG: And above the Starbucks is16

another commercial building, are you aware of that, on17

the second floor?18

MS. THOMAS: I believe so.19

MR. SALTZBURG: And as you -- we have the20

gallery you've identified, and we have the proposed21

gallery, which would be here. If that gallery is22

granted a special exception, we'll have anchored here23

-- we have an office building and a gallery anchoring24

this block, isn't that true?25
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MS. THOMAS: That would be an anchor for1

that block, yes.2

MR. SALTZBURG: And when we come down3

here, were you aware that on the corner directly4

across from 1646, which is our house, there is a5

building that's used as a physician's office? Were6

you aware of that?7

MS. THOMAS: I was not aware of that.8

MR. SALTZBURG: And there on this corner9

is Nora Restaurant, isn't it?10

MS. THOMAS: Yes, I'm aware of that.11

CHAIRPERSON GRIFFIS: If I can just help12

you out. The properties you're talking about are on13

your map. You're pointing to the zoning line.14

MR. SALTZBURG: Oh.15

CHAIRPERSON GRIFFIS: So the parcels of16

land are there. So Nora's -- I think you wanted --17

MR. SALTZBURG: All right. Here -- this18

would be the corner, I'm sorry, and Nora would be19

right here.20

CHAIRPERSON GRIFFIS: Right. Is that a21

legal doctor's office, or do we need to look at that?22

(Laughter.)23

No, it isn't.24

MR. SALTZBURG: We've stayed away from25
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that on -- just factual.1

CHAIRPERSON GRIFFIS: I see.2

MR. SALTZBURG: As to what exists here.3

CHAIRPERSON GRIFFIS: Okay.4

MR. SALTZBURG: When you look at the5

overall effect of additional non-resident space,6

parking is one of the issues you take into account,7

isn't that true?8

MS. THOMAS: Yes, we do.9

MR. SALTZBURG: And are you worried about10

parking only for the customers, or are you worried now11

about having adequate parking for people who live in12

the neighborhood?13

MS. THOMAS: We look at the impact that --14

that an addition may have on parking for neighbors --15

for residents in the neighborhood.16

MR. SALTZBURG: Did you look at at all the17

number -- for example, can you go back 10 years ago?18

Did you look at the number of parking meters that had19

replaced parking spots on the street here, on R, on20

this side of the street?21

MS. THOMAS: I did not.22

MR. SALTZBURG: So you weren't aware that,23

in fact, that the number of parking meters on both24

sides of this street here went from two to 17 in a25
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short period of time?1

MS. THOMAS: No, I did not. But I do know2

that there are parking meters on that street.3

MR. SALTZBURG: Did you look at all, when4

you considered the Phillips here, did you look to see5

the number of parking meters that happen to be in6

front of the Phillips?7

MS. THOMAS: No, I did not.8

MR. SALTZBURG: And so you didn't look to9

see whether the number had increased from two to10

seven --11

MS. THOMAS: No.12

MR. SALTZBURG: -- since the Phillips13

expanded?14

MS. THOMAS: No.15

MR. SALTZBURG: Number of parking meters16

replacing parking spots can make it difficult for17

residents to find adequate parking in the18

neighborhood, can't it?19

MS. THOMAS: Yes.20

MR. SALTZBURG: Did by the way -- this is21

something that some of us are very sensitive about --22

the Phillips expansion. As you know, some of the23

neighbors oppose the Phillips expansion. You knew24

that.25
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MS. THOMAS: I was not --1

CHAIRPERSON GRIFFIS: Okay. I don't think2

that has any relevancy to this case.3

MR. SALTZBURG: Well, it may be, because4

you were asked by Mr. Gell about the Phillips5

expansion. My question was: did the Phillips have a6

right to expand under the --7

MS. THOMAS: I believe it was by a special8

exception. I was not party to that at that time.9

MR. SALTZBURG: But in this case, the OP10

was willing to approve what was negotiated and11

mediated by the neighbors and the Phillips, is that12

right?13

MS. THOMAS: That's correct.14

MR. SALTZBURG: And the process, that15

mediation process and the approval, was done with16

rather meticulous care, wasn't it?17

MS. THOMAS: I don't know, but I do know18

that there were numerous conditions attached to the19

approval.20

CHAIRPERSON GRIFFIS: Let's get to the21

heart of what you're trying to elicit out of this.22

MR. SALTZBURG: Okay. And the end result,23

though, is that 15 residential units that used to be24

on this block are no longer here, isn't that true?25
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MS. THOMAS: That's true.1

MR. SALTZBURG: And, therefore, we lost2

more residential units on our block than existed3

previously. Isn't that so?4

MS. THOMAS: I'm not sure.5

MR. SALTZBURG: Well, we counted them up.6

The Board can probably make its own judgment. Well,7

if 15 were lost and we look at the number that are8

left, we lost almost as many that are still there,9

isn't that true?10

MS. THOMAS: I'll take your word for it.11

MR. SALTZBURG: And as you -- when you12

were explaining to the Board the concern about the13

neighborhood that OP had, is that at the core of your14

concern, that there has been this enormous expansion15

of non-residential and a contraction of residential in16

this very important block?17

MEMBER PARSONS: Mr. Chairman, I'm having18

trouble with this line of questioning. It's apparent19

to me that Mr. Saltzburg is testifying in an effort to20

get something into the record which the Office of21

Planning representatives have no knowledge of, or, if22

they do, it's -- he's got more intimate knowledge of23

it than we do. I think it would be more effective if24

you'd just testify to this --25
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MR. SALTZBURG: Well, perhaps they could1

answer that question. I believe they can answer that2

question. My question, if you will --3

MEMBER PARSONS: Well, they haven't been4

effective in answering any questions for the last five5

minutes, because you're talking about a case they6

apparently didn't participate in.7

MS. STEINGASSER: That is correct.8

Neither Karen nor myself were on staff when the9

Phillips case was being heard and mediated. When we10

looked at this particular gallery, we were aware that11

the Phillips had a mediated solution, that there were12

conditions to its resolution with the neighborhood and13

its approval by the Board.14

It was not the overriding guidance as we15

looked at this particular case. We looked at the16

neighborhood in general, the parking issue of how this17

-- how this gallery would operate in this location on18

this corner. Is that --19

CHAIRPERSON GRIFFIS: I tend to agree with20

Mr. Parsons also. I'm not sure why. I mean, they21

tend to agree in their report and what they've just22

stated that they're agreeing with you that there seems23

to be an issue or an impact to the residential. And24

I'm not sure -- you talk about expansion also in that25
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square.1

The entire yellow that you're showing on2

that bottom side, is that the Phillips gallery?3

MR. SALTZBURG: No. We have the Cosmos4

Club.5

CHAIRPERSON GRIFFIS: How long has the6

Cosmos Club been there?7

MR. SALTZBURG: The Cosmos Club has been8

there for 100 years.9

CHAIRPERSON GRIFFIS: So that's not an10

expansion.11

MR. SALTZBURG: No.12

CHAIRPERSON GRIFFIS: And detracting from13

the residential on that block.14

MR. SALTZBURG: Cosmos Club isn't an15

expansion; the Phillips is.16

CHAIRPERSON GRIFFIS: Okay.17

MR. SALTZBURG: The end result of the --18

between the Cosmos and the Phillips is basically this19

yellow area that you see.20

CHAIRPERSON GRIFFIS: Well, that's true.21

But I would say -- well, there it is. The black line22

on your map, just for clarification, what is that23

showing?24

MR. SALTZBURG: This is -- I believe you25
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had this exactly right. It was just demarcating this1

block of -- this residential area, distinguishing it2

from the stores on Connecticut and the -- and just3

highlighting what was in it.4

CHAIRPERSON GRIFFIS: It's a focus area5

for you.6

MR. SALTZBURG: Exactly.7

CHAIRPERSON GRIFFIS: Okay. I understand8

that. I was a little confused, also, because it9

looked like it was the zone boundary. But that10

actually isn't correct.11

MEMBER ZAIDAIN: Actually, I have a12

question, too. The lighter shade yellow splotches are13

building footprints, correct?14

CHAIRPERSON GRIFFIS: It isn't. That's15

not even close.16

MEMBER ZAIDAIN: No, no, no, no,17

surrounding it, on the whole entire map. You've got18

very light yellow --19

MR. SALTZBURG: I think so. I have to --20

MEMBER ZAIDAIN: Those are building21

footprints?22

MR. SALTZBURG: I have to ask the person23

who prepared this.24

MEMBER ZAIDAIN: Okay. Just they're on --25
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they're on the whole entire map. Those are building1

footprints, correct?2

AUDIENCE MEMBER: That is how the Planning3

Office prepared a map for me.4

CHAIRPERSON GRIFFIS: Okay. All right.5

We're --6

AUDIENCE MEMBER: It's really irrelevant7

the color of this and this area here.8

MEMBER ZAIDAIN: I understand that. I9

just wanted to make sure I knew what I was looking at.10

I didn't mean to cause --11

MR. SALTZBURG: And I should say I have no12

more questions for her. But I did not realize you13

were not there when the Phillips had gone through, and14

that's my mistake. I'm sorry. I didn't know that.15

CHAIRPERSON GRIFFIS: Okay. Are you going16

to use this in your case presentation?17

MR. SALTZBURG: We are.18

CHAIRPERSON GRIFFIS: Okay.19

MR. SALTZBURG: So we don't need to leave20

it up?21

CHAIRPERSON GRIFFIS: No, no, no, you22

don't. But we -- I'm going to revisit the23

clarification, because it is still not clear that --24

of some of the graphics on their piece. But I'll give25
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the Board instruction on that.1

Yes?2

MR. MICONE: Vince Micone, chair of the3

ANC. I have just one question for the Office of4

Planning, in terms of their report, and it relates to5

the SNAP plan which you testified to earlier.6

The specific item within the action plan7

that's being discussed is, as you testified, about8

protecting the residential area, the residential9

neighborhoods north of Massachusetts Avenue. And in10

the action plan itself, it indicates that that is an11

ongoing issue.12

How would the Office of Planning normally13

deal with something like this in the SNAP report that14

indicates that there is something that's an ongoing15

issue?16

MS. STEINGASSER: Well, the SNAP plans are17

an action plan, and that they're a tool for the Office18

of Planning, as well as every other city agency, to19

guide our future work plans. I'm not sure where this20

particular action ended up in our work plan, whether21

it was slated for this year or next year, but22

typically the SNAP plans guide -- provide input to the23

agency -- city agencies on how to prepare their work24

plans for the upcoming years, tie it to a physical25
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budget, and address those issues that can be1

addressed. I'd have to follow up on this one and see2

where -- what the action ended up being.3

MR. MICONE: Thank you.4

MR. GELL: Mr. Chairman?5

CHAIRPERSON GRIFFIS: Yes.6

MR. GELL: I wonder if I could make a7

request. There's a lady who came to testify on behalf8

of the proponents of the applicant who has to be9

somewhere about 3:40. And I wondered if it would be10

possible for her to give her testimony. She has11

submitted something in writing in the past. If the12

Board could accept her out of place, it would be13

possible for her to give her statement. That's Ms.14

Anne Corbett.15

CHAIRPERSON GRIFFIS: She's giving16

testimony in support, correct?17

MR. GELL: In support, yes.18

CHAIRPERSON GRIFFIS: We've finished up19

with cross examination, then, of Office of Planning?20

We don't have any other questions? We are going to21

the presentation -- my understanding and my22

recollection and my notes indicate that the ANC has23

presented their case.24

MR. MICONE: Mr. Chair, that's correct.25
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CHAIRPERSON GRIFFIS: Yes.1

MR. MICONE: I could give the Board just a2

very, very brief update of what happened at our last3

ANC meeting if it would be the Board's pleasure. I4

invited --5

CHAIRPERSON GRIFFIS: Before we do that,6

what I'm -- I'm sorry. I'm going to walk through the7

entire schedule to see if we can accommodate a8

testimony out of order, and then we will go to the9

parties in opposition, and then we'll be at the10

closing remarks.11

So if there's no objection of going out of12

turn -- actually, let me see who else is here to give13

testimony today, either in support or in opposition.14

Indeed.15

Is there any objection from the parties on16

taking testimony out of sequence?17

MR. SALTZBURG: We don't object, as long18

as it's not long testimony, because we have witnesses19

also with problems of having to leave.20

CHAIRPERSON GRIFFIS: Well, testimony for21

persons is three minutes, and it is timed. There is a22

-- right, cross examination is the time that we don't23

control, so hopefully it won't be that long. If24

there's nothing, then let's be efficient and call up25
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Ms. Corbett, and then we will resume our regularly1

scheduled process.2

Isn't that the official regulation? All3

right. Indeed.4

Good afternoon.5

MS. CORBETT: Good afternoon, Mr.6

Chairman.7

CHAIRPERSON GRIFFIS: If you can turn that8

on. Please give me your name and address for the9

record.10

MS. CORBETT: Certainly. My name is Anne11

Corbett, and I am at 428 4th Street, N.E.12

And I will just submit that, in the13

interest of time, that I submitted a detailed letter14

to you dated November 7th. And I don't -- I'm happy15

to answer any questions with regard to it, and it --16

in summary, I'm in support of this gallery's request17

for a special exception.18

CHAIRPERSON GRIFFIS: Very well. Ms.19

Corbett, your letterhead is the Cultural Development20

Corporation. Why don't you give us an indication of21

what the Cultural Development Corporation is and why22

it would support this application?23

MS. CORBETT: Certainly. The Cultural24

Development Corporation is a non-profit -- a private25
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non-profit chartered in the District of Columbia. It1

operates like Community Development Corporation, which2

you may be familiar with, except that we don't have a3

specific geographic neighborhood.4

Instead, we work on culturally related5

projects throughout the District in conjunction with6

all kinds of other interested stakeholders, whether7

they be landlords, residents, small business owners,8

etcetera. We specifically deal with facilities9

development and real estate issues for artists and10

arts organizations in the District of Columbia --11

typically, what I would consider small business12

owners, small non-profits, similar to the gallery13

that's here before you today.14

CHAIRPERSON GRIFFIS: Okay.15

MS. CORBETT: We did not work with the16

Phillips.17

CHAIRPERSON GRIFFIS: You work for the18

struggling artists. Is that what it is? You gave19

some indication in your written submission about the20

Zoning Commission and their history in terms of21

galleries in the city. Did you want to just summarize22

the pertinence of that issue to this case?23

MS. CORBETT: Sure. There have been a24

number of regulatory steps that have been taken in the25
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District of Columbia to support arts and cultural uses1

over the past 20 years or so. In general, the2

situation has been to support arts and cultural uses3

as revitalization tools in a number of different4

neighborhoods.5

I believe it was mentioned before, there's6

overlay zones in downtown and in what's called the7

Uptown Arts District along 14th, U Street, and 7th8

Street, above Massachusetts Avenue. And, in general,9

these regulatory changes have been to make use of10

underutilized properties that would, therefore, be11

affordable for artists or small organizations and12

create activity where otherwise there had been13

vacancy, alley dwellings for instance.14

CHAIRPERSON GRIFFIS: Okay. You reference15

Zoning Commission Order 558, and go on to quote from16

it, saying that the Commission indicated, "It did not17

-- it is not persuaded that an art gallery is a18

hostile element in residential zones, simply because19

it is not classed as a residential use."20

And then you go on to indicate, however,21

that it was -- a special exception process was22

adopted, so that there would be ample protection to23

adjacent and neighboring uses and allow for retention24

of established galleries.25
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In this specific case, do you see that1

there is or could, in fact, be a hostile or2

detrimental impact to the surrounding residential?3

MS. CORBETT: If you want to go strictly4

with a performance test based on the intensity of the5

use, which, frankly, to me makes the most sense in6

this case, given the performance measures indicated by7

this small business, the level of activity generated8

by the small business, it does not seem to me that it9

does warrant -- that there's a hostile impact from10

the --11

CHAIRPERSON GRIFFIS: But when you go to12

the measurability of the use, you're looking at the13

specific operator of the gallery?14

MS. CORBETT: I mean, in -- I'm looking at15

this particular case.16

CHAIRPERSON GRIFFIS: Right.17

MS. CORBETT: Given --18

CHAIRPERSON GRIFFIS: If a special19

exception was granted for this property for a gallery20

use, could the gallery owner and operations not21

change? I'll answer for you. Yes. Therefore, when22

you're --23

MS. CORBETT: Of course they could.24

CHAIRPERSON GRIFFIS: -- in your analysis25
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of looking at any impact, was it gallery square1

footage, or was it gallery specific use, which would2

-- specific operator?3

MS. CORBETT: To me, I think the standard4

should be set by square footage. There should be a5

norm, and there probably could be. We could do, you6

know, a -- we could take a cross-sampling across the7

city and come up with an intensity per square foot for8

a gallery use.9

CHAIRPERSON GRIFFIS: My specific question10

to you is just -- I mean, and if you can't answer11

something, that's fine. I'm not, you know, trying to12

beat you up on this.13

MS. CORBETT: No, I know.14

CHAIRPERSON GRIFFIS: I think you have15

some expertise in your description of your16

organization. And that is, in your analysis of this17

particular one, was it more of the square footage of18

the gallery in this specific property that you were19

looking at, and then arrived at the analysis, that20

there actually is no impact or no -- no negative level21

of impact on the neighborhood?22

MS. CORBETT: No, it was based on the23

operational history provided to me by this particular24

small business owner.25
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CHAIRPERSON GRIFFIS: I see. I see.1

Okay.2

MS. CORBETT: To which I have to say I3

commented to him, "Wow, your traffic is extremely4

low."5

CHAIRPERSON GRIFFIS: Right.6

MS. CORBETT: I mean, it's incredibly low.7

In fact, it's -- he needs to work on that.8

CHAIRPERSON GRIFFIS: Which is an9

interesting piece, which maybe someone else can pick10

up on. Any other questions from the Board?11

VICE CHAIRPERSON RENSHAW: Mr. Chairman, a12

question for Ms. Corbett.13

Is yours a membership organization?14

MS. CORBETT: No, ma'am.15

VICE CHAIRPERSON RENSHAW: Therefore, as a16

non-profit organization, you seek out cultural17

institutions to help them, or do they come to you?18

MS. CORBETT: They seek us as do landlords19

and property owners seeking arts and cultural tenants20

seek us. We sort of act as a matchmaker between the21

two. I do not seek out arts and cultural clients.22

They find us.23

VICE CHAIRPERSON RENSHAW: Do you have a24

board?25
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MS. CORBETT: We do have a board, yes.1

VICE CHAIRPERSON RENSHAW: And how many on2

your board and --3

MS. CORBETT: About 14.4

VICE CHAIRPERSON RENSHAW: And how large5

is your organization?6

MS. CORBETT: "Large" meaning our7

operational budget?8

VICE CHAIRPERSON RENSHAW: Well, that, and9

how many personnel do you --10

MS. CORBETT: Sure.11

VICE CHAIRPERSON RENSHAW: -- have on12

staff?13

MS. CORBETT: We have four full-time14

people on staff. We have an operational budget of15

about $400,000 this year. So it's small.16

VICE CHAIRPERSON RENSHAW: All right. And17

who is the executive president, just to -- because18

I --19

MS. CORBETT: Sure.20

VICE CHAIRPERSON RENSHAW: -- looked for21

some background information on the Cultural22

Development Corporation, and I didn't see it in the23

file, so I was taking this --24

MS. CORBETT: Certainly.25
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VICE CHAIRPERSON RENSHAW: -- opportunity1

to ask you.2

MS. CORBETT: Certainly. For the record,3

our website is called www.culturaldc.org, and I would4

encourage you to check it out for more information.5

The president of our --6

CHAIRPERSON GRIFFIS: I think we can get7

-- that's the website?8

MS. CORBETT: Yes.9

VICE CHAIRPERSON RENSHAW: Just the10

president's name.11

MS. CORBETT: The president's name is12

Samuel Sweet.13

VICE CHAIRPERSON RENSHAW: Okay.14

MS. CORBETT: Of the Signature Theater.15

VICE CHAIRPERSON RENSHAW: Thank you.16

CHAIRPERSON GRIFFIS: Any other questions17

from the Board?18

VICE CHAIRPERSON RENSHAW: No.19

CHAIRPERSON GRIFFIS: Cross examination?20

We'll start with the ANC. Any questions?21

MR. MICONE: None.22

CHAIRPERSON GRIFFIS: Parties in23

opposition?24

MR. SALTZBURG: We'll pass.25
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CHAIRPERSON GRIFFIS: Thank you. Mr.1

Gell, did you have any?2

MR. GELL: I would just ask Ms. Corbett if3

-- you said you looked at the operations of this4

specific gallery. But if conditions were put on the5

use of the space that would carry forward to some6

future owner of a gallery there that made the level of7

intensity of the use similar to that, would you also8

say that such a gallery would not have an impact?9

MS. CORBETT: Yes, I would agree. And10

that I -- I looked at the specific applicant here.11

But I have four years of experience working with12

galleries in several different neighborhoods, so that13

certainly played into it as well.14

MR. GELL: Thank you. No further15

questions.16

CHAIRPERSON GRIFFIS: Good. Thank you,17

Mr. Gell.18

Okay. Let's take -- you were going to19

give us an update from the ANC in terms of their case.20

Then, we're going to take a quick five-minute and21

resume with the presentation of the parties in22

opposition.23

MR. MICONE: Thank you, Mr. Chair, members24

of the Board. At our last hearing, which I believe25
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was on or about October 29th, the Board asked the ANC1

to, on its agenda, place this item for one more pass2

by the neighborhood to take a look at the application3

and see if there was any movement that could occur,4

which we did.5

There were presentations made by both the6

applicant and by the residents in opposition, and we7

framed it in such a way that we asked both8

presentations to provide us an update on any new9

information that may have occurred since the10

Commission first considered the piece, because we11

didn't want to rehear the entire case. Both sides12

were provided the opportunity to do that in September.13

It was brought forth that there had been14

an agreement that the applicant had made or shared15

with a number of neighbors, the number of neighbors16

was shared. The residents in opposition presented17

their case as well.18

It first appeared that we were going to19

move forward with the status quo of no change in our20

position. There was a motion made by a Commissioner21

to reconsider the Commission's position and support22

the application. That motion failed. The Commission23

is divided and really reflects the divisions within24

the neighborhood that have been reflected in the25
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discussion that you've heard so far in this particular1

application.2

So the Commission's final position is to3

remain in opposition. And it was useful, however, to4

hear the positions that were brought forward by the5

individuals who provided testimony to us.6

And I just have one other comment, if I7

may, and it's a very brief comment on the letter that8

was submitted by Mr. Williams on behalf of the9

applicant that was received late regarding the SNAP10

plan. And the one point that I just wanted to bring11

up is that within his letter to you it describes that12

there's not a persistent problem area identified for13

the area around the Phillips collection or around the14

area where this application is for.15

Persistent problem areas are something16

that we, as an ANC, work with the neighborhood17

services coordinator to identify where there are very18

serious issues that haven't been addressed in terms of19

city services. So it would not be our expectation20

within that particular area that that be a persistent21

problem area plan.22

There are other issues within Mr.23

Williams' letter that I think some have been addressed24

in questions that went to the Office of Planning. But25
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I did want to bring that to the Board's attention,1

that we never requested in that particular area a PPA,2

although on 17th Street we did and we will on P3

Street, which is several blocks down from that4

location.5

CHAIRPERSON GRIFFIS: What are you going6

to request on 17th and P?7

MR. MICONE: There is already a persistent8

problem area plan in place, and there was reference to9

that in Mr. Williams' letter. And I wanted to place10

to the Board --11

CHAIRPERSON GRIFFIS: Is that based on the12

galleries that are there?13

MR. MICONE: No.14

CHAIRPERSON GRIFFIS: I see.15

MR. MICONE: It's based on --16

CHAIRPERSON GRIFFIS: So as you say, it's17

government services that went into the PPA.18

MR. MICONE: Yes.19

CHAIRPERSON GRIFFIS: Very well.20

Mr. Zaidain?21

MEMBER ZAIDAIN: It's my understanding22

there was a revote, I guess, when this came up.23

MR. MICONE: Yes.24

MEMBER ZAIDAIN: What was the vote, just25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

161

out of curiosity.1

MR. MICONE: Three to two.2

MEMBER ZAIDAIN: Three to two, okay.3

MR. MICONE: Again, it was a split, just4

as the neighborhood is.5

CHAIRPERSON GRIFFIS: Now ask your6

question. Any other questions?7

VICE CHAIRPERSON RENSHAW: Just the date8

of your September meeting.9

MR. MICONE: Our September meeting?10

VICE CHAIRPERSON RENSHAW: I thought you11

said it was -- you had an update meeting in September.12

MR. MICONE: Oh, no. Our -- we considered13

an update at our November meeting.14

VICE CHAIRPERSON RENSHAW: November15

meeting.16

MR. MICONE: Which was November 20th.17

VICE CHAIRPERSON RENSHAW: Thank you.18

MR. MICONE: I'm sorry if I misspoke.19

CHAIRPERSON GRIFFIS: Very well. Mr.20

Gell?21

MR. GELL: Just one question. I was not22

there at the meeting, so thank you for the -- although23

I did get a report on it. What was the vote on the24

original resolution? That was back in September,25
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right?1

MR. MICONE: The vote was unanimous at2

that time, but there were also -- there was an3

additional Commissioner at the meeting who was not at4

the meeting on November 20th.5

MR. GELL: All right. But this time it6

failed by one vote.7

MR. MICONE: That's democracy.8

MR. GELL: I see.9

CHAIRPERSON GRIFFIS: The big D. Okay.10

Any -- are you all finished? Very well.11

We're going to take just five minutes.12

We'll let you get organized, and then we'll come back13

for the presentation of the case of the party in14

opposition. And my notes indicate that you have 5915

minutes -- we'll round it off to 60 minutes for the16

presentation, and we'll set the clock when we return.17

MR. MICONE: Mr. Chair?18

CHAIRPERSON GRIFFIS: Yes.19

MR. MICONE: I will likely not be here for20

a good portion that remains, as I have to get back to21

my office.22

CHAIRPERSON GRIFFIS: Okay. You23

understand, clearly, that you won't be cross examining24

if you're not here.25
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MR. MICONE: I do, yes.1

CHAIRPERSON GRIFFIS: Okay.2

MR. MICONE: Thank you.3

(Whereupon, the proceedings in the4

foregoing matter went off the record at5

3:39 p.m. and went back on the record at6

3:51 p.m.)7

CHAIRPERSON GRIFFIS: Okay. Just for8

clarification, we are going to go to the presentation9

of the party in opposition, and then we will go to all10

of the testimony. I clearly anticipate that we'll11

have testimony on both sides, but I figure it's easier12

to lump everything together for our proceedings today.13

So with that, I will turn it over to you,14

sir. And we have 60 minutes on the clock. Of course,15

you don't need to use that entire time, but that is16

your time to use.17

MR. SALTZBURG: Mr. Chair, with a little18

bit of luck, we won't use all of our time.19

CHAIRPERSON GRIFFIS: Okay.20

MR. SALTZBURG: But we do want to answer21

all of your questions. That's more important than22

anything else we are here for.23

I believe that two of our witnesses have24

not been sworn. They came after the swearing took25
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place. Would you want to do that now and just get it1

out of the way?2

CHAIRPERSON GRIFFIS: Are they honest3

people?4

(Laughter.)5

MR. SALTZBURG: Honestly. One of them is6

my wife, who is as honest as --7

CHAIRPERSON GRIFFIS: Okay. Well, we8

might as well swear them in anyway.9

MS. BAILEY: Please stand.10

CHAIRPERSON GRIFFIS: Anyone that hasn't11

been sworn in yet that's going to give testimony today12

needs to stand at this time.13

MS. BAILEY: Please raise your right hand.14

(Whereupon, an oath was administered to15

those individuals planning to testify.)16

MR. SALTZBURG: First, what I've done, Mr.17

Chairman, so that you and the Board would know, we've18

tried to divide up the testimony so that we don't19

repeat ourselves. And each of our witnesses will try20

to address something slightly different and do it21

concisely.22

The first of our two witnesses -- the23

first two of our witnesses are -- we regard as24

experts. One, the Board has already recognized and25
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permitted to testify. That's Mr. Suisman. The -- did1

I get that right? Yes.2

But our second -- but our first witness3

will be Mort Schussheim, who has, as you will hear --4

he'll tell you a little bit -- has some background in5

housing and planning. And he's going to address the6

general subject of why we are here in opposition7

today.8

CHAIRPERSON GRIFFIS: Okay. Two issues.9

If you can hit the clock, please.10

You've just indicated that these are11

expert witnesses?12

MR. SALTZBURG: Yes.13

CHAIRPERSON GRIFFIS: Mr. Suisman has been14

-- were they offered and there actually has been15

action by the Board indicating that they are expert16

witnesses in this case?17

MR. SALTZBURG: No. You did allow Mr.18

Suisman to testify as an expert last time, as a -- we19

weren't here. We had to -- I was here and had to20

leave and couldn't stay. But the Board did let him21

testify.22

CHAIRPERSON GRIFFIS: Testify, but not as23

an expert witness.24

MR. GELL: Mr. Chairman, I don't think he25
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testified. I think he asked him questions, and I1

don't think he was ever proffered as an expert2

witness.3

CHAIRPERSON GRIFFIS: Right.4

MR. GELL: And we would object to both Mr.5

Schussheim and Mr. Suisman as expert witnesses in the6

areas that we're talking about. I'm sure they're7

experts in several areas, but not these.8

MR. SALTZBURG: Well, I don't think it's9

going to matter very much because they're not going to10

take very long to testify anyway. But you know the11

two areas Mort is going to testify about.12

But would you tell them your background in13

housing?14

MR. SCHUSSHEIM: Well, yes. I was senior15

specialist in housing with the Congressional Research16

Service, Library of Congress from 1973 to about 1995.17

Previously, I was a professor of city planning,18

University of Pennsylvania, for seven years, and19

before that I was an assistant administrator, Housing20

and Home Finance Agency, predecessor of HUD, for six21

years, from '61 to '66.22

CHAIRPERSON GRIFFIS: And what expertise23

is he being proffered in?24

MR. SALTZBURG: In housing. But he's25
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going to -- his general testimony that you're going to1

hear is on his experience in this particular2

neighborhood. So whether he's an expert or not3

probably isn't very important.4

CHAIRPERSON GRIFFIS: Well, okay. If it5

isn't, let's clarify that.6

MR. SALTZBURG: It's not very important to7

us.8

CHAIRPERSON GRIFFIS: It is not.9

MR. SALTZBURG: Not.10

CHAIRPERSON GRIFFIS: Okay. Then, I take11

that as indicating that you're not proffering him as12

an expert witness.13

MR. SALTZBURG: We'll withdraw him as an14

expert and just offer him as a neighbor.15

CHAIRPERSON GRIFFIS: Indeed. And there's16

not precluding that. There is a level of difference17

with an expert witness, and -- anyway, okay. Are you18

withdrawing both of those, then?19

MR. SALTZBURG: Sure.20

CHAIRPERSON GRIFFIS: Okay. Let's move21

ahead, then.22

MR. SALTZBURG: Okay.23

MR. SCHUSSHEIM: Mr. Chairman, members of24

the Board, my wife and I moved into our house on 21st25
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Street, 1619, in 1975. We've lived there for 271

years. We've seen the neighborhood change gradually2

from mostly residential to commercial.3

You look at R Street between Connecticut4

Avenue and 21st Street -- when we moved in, there5

wasn't a single parking meter on that block. Now, I6

just counted them this morning, there were 17. In7

front of the Phillips Collection, there were perhaps8

two meters. Now there are seven, partly reflecting9

the fact that the institution has moved northward --10

is in the process of moving northward, and taking down11

a residential apartment which has been stated before12

will eliminate 15 dwelling units on our block.13

So we've seen a change, a gradual change,14

and we think we're at a tipping point. Right next15

door to me at 1621 21st Street a gallery previously16

operated by Ira Pinto, who will perhaps be here today,17

moved out in October, and immediately another gallery18

came in, so that it suggests to me that there is a19

continuing interest in, and demand for, gallery and20

commercial space in our neighborhood.21

At 2101 R Street, right across from Mr.22

Bass' property at 1629 R Street -- 21st Street -- a23

property has just been advertised, just this past24

week, and it says -- I'll just quote from the ad. It25
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says, "Compatibly zoned for professional or business1

use."2

That's an indication that property owners3

in the area may be giving thought to continuing to4

expand -- or to expand their properties or to sell5

them as professional or commercial space. We'd hate6

to see our neighborhood lose its character, and,7

therefore, we think it's time to draw a line, and we8

are urging denial of this petition.9

Thank you.10

MR. SALTZBURG: That's his testimony.11

MR. SCHUSSHEIM: That's it.12

MR. SALTZBURG: That's his testimony. I'm13

sorry.14

CHAIRPERSON GRIFFIS: That's fine. It's15

your case. I would just continue through, and then16

we'll have cross examination of your witnesses.17

MR. SALTZBURG: Okay. All right.18

Mr. Suisman? I'm going to move here and19

let you sit here. Can we do it this way?20

CHAIRPERSON GRIFFIS: And while you're21

setting up the map, I'm going to just get an22

indication from my Board about my understanding of23

what we're looking at, and that is that black line,24

although it looks as though it's reading as an R-5-B25
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indication, it is not. It's a focus area.1

In fact, I would refer you to the aerial2

map and zoning boundary designation that clearly3

outlines the R-5-B area and the C-3-B area. So let us4

not be misinformed from staring at that.5

MEMBER PARSONS: That line is in red on6

their diagram.7

CHAIRPERSON GRIFFIS: It is. And it8

just --9

MEMBER PARSONS: Below that black line,10

you're right.11

CHAIRPERSON GRIFFIS: Good. It's a good12

point.13

MR. SUISMAN: All right. My name is14

Richard Suisman. I live at 1611 21st Street. I15

served as the Zoning Commissioner in another city for16

eight years, as I served simultaneously as a City17

Councilman.18

This map was prepared, as I said earlier,19

by the Office of Planning, and the coloring in and the20

numbers and everything are a result of my work, not of21

the planning office. They just provided the basic22

map.23

And as you correctly stated, we added this24

particular area in here. The applicant's property is25
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here. Every piece of property in yellow is non-1

residential, not necessarily non-residential2

buildings.3

Cosmos Club and the Cosmos Club parking4

lots -- there are three parking lots -- the Phillips,5

the building they have purchased and are about to tear6

down, the 15 units we talked about, Indian Embassy,7

which was two separate buildings, the original8

Phillips building here, embassy here, art gallery9

here, art gallery here, art gallery, a third embassy,10

two buildings, but three art galleries, art gallery,11

art gallery.12

I think this one is, again, one building13

but two galleries, another gallery there, and a14

gallery here in Hilliard Court -- a total of 1215

buildings, 14 galleries, three embassies, and the16

Cosmos Club. And we recognize that most of those have17

been there for many years; some are there by right.18

We are not asking to undo what is previously done.19

I did total the number of homes. There20

are 63 homes in this area, just in here, and they21

total, in square footage, about 265,000 square feet.22

And if you total the non-residential properties,23

that's about 416,000 square feet.24

Percentage-wise, the non-residential is 6125
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percent, and the residential is 39 percent. That does1

not include, when this building is torn down, we will2

lose 6,000 square feet of residential, and there will3

be added 30,000 square feet of space to the Phillips.4

Now I'd like to talk a little bit about5

the Phillips agreement as it relates to not legally6

but to the -- as the neighborhood looks upon it, to7

the Bass application.8

Yes?9

CHAIRPERSON GRIFFIS: And 63 homes in the10

general area, which is indicated in black on your map.11

And are those households, or are they actual12

residential properties? So it's a townhouse that had13

three units in it. Is that three homes or one home?14

MR. SUISMAN: That would be one home.15

CHAIRPERSON GRIFFIS: I see. Okay. So16

it's residential properties.17

MR. SUISMAN: Yes.18

CHAIRPERSON GRIFFIS: I understand. Now,19

how did you calculate the square footage?20

MR. SUISMAN: I used city records and took21

the square footage as listed on those city records and22

actually added them up block by block.23

CHAIRPERSON GRIFFIS: Excellent.24

MR. SUISMAN: Yes.25
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CHAIRPERSON GRIFFIS: Okay. Now, the1

other thing, in order -- and I think just for2

efficient use of your time, just for clarification we3

all know we're not rehearing any other case that's on4

the block.5

MR. SUISMAN: Right. I'm not going to6

rehash --7

CHAIRPERSON GRIFFIS: So as it goes into8

the impact of what we're talking about, that's clearly9

the importance.10

MR. SUISMAN: Right. I think one of the11

Commissioners sat on that case. The rest of you --12

CHAIRPERSON GRIFFIS: Indeed.13

MR. SUISMAN: -- did not.14

CHAIRPERSON GRIFFIS: Some of us did at15

the tail end, however.16

MR. SUISMAN: Okay. But there is a17

significant difference in the two cases. One, the18

Phillips could expand by right in that district. They19

could expand based upon square footage or up to 30,00020

square feet. Their application was for 40,000 square21

feet, and it was -- the case lasted over a year and a22

half.23

There were nine mediation sessions, of24

which the ANC played a significant role, and of which25
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this Board was aware that those sessions were going1

on, and there was a long delay while we got through2

those sessions.3

When we were finished, we had an agreement4

that was -- the Planning Office was supportive, the5

ANC was supportive, the neighbors were supportive.6

There was no neighbor in opposition to the agreement.7

I can't say each and every neighbor read it and8

signed off, but it was certainly known that we were9

negotiating.10

There was time for review. And when it11

was done -- so that I would call as the neighborhood12

agreement, and that is on file down here, although not13

all of it is enforceable by you, but it is certainly14

on file down here. And we were applauded by the15

Commission, the Chairman and its other members, for16

coming to an agreement in a very difficult situation.17

We compromised that time, because we had18

no choice but to compromise. They could expand by19

right, and we were advised, I think appropriately,20

that if we mediated we could get many conditions in21

which would protect the neighborhood.22

I'd like to contrast that with a23

neighborhood agreement, the one Mr. Bass is24

presenting. And I in no way deprecate the agreement,25
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but that is put together by Mr. Bass and signed on by1

quite a few neighbors.2

It does not have the support of the ANC,3

the Planning Office, or a large number of other4

neighbors who are opposed to the expansion of one more5

art gallery. So that there is I think a meaningful6

distinction between that agreement and the one of the7

Phillips.8

Most of the 25 people who were active and9

supported the agreement with the Phillips supported it10

with time and money and really worked at it are of the11

opinion that this gallery is one gallery too many. As12

I said, we're not trying to remove any existing13

galleries. We face the reality that they're there.14

And, indeed, the galleries and the Phillips do add15

something to that block.16

But when you look at those percentages,17

the neighbors who are in opposition did not want to18

compromise, did not want to negotiate. They didn't19

feel that it made any sense. If we negotiated here,20

another gallery would come in, and you would have no21

reason or no history to say, "Well, we should turn22

this gallery down."23

We think we've gone beyond the tipping24

point when you look at the preponderance of commercial25
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properties in this block. We did not go up here, but1

we might have. But if you look at the anchors, here,2

here, Mr. Bass' property, an embassy over here, an3

embassy here, the corners, the entryways in most4

cases, and then the Phillips all in here, really says5

we are a commercial area. That's what you see.6

That's when you walk in or when you drive in.7

And yet the Planning Office has stated in8

their report that it is essentially a residential9

area, and, with the exception of certain situations10

like the Phillips, anything else is by exception.11

MEMBER ZAIDAIN: Excuse me. I hate to12

interrupt. I have a quick question while you're on13

that subject.14

MR. SUISMAN: Sure.15

MEMBER ZAIDAIN: You keep referring to the16

black line as kind of your level of analysis here in17

terms of --18

MR. SUISMAN: Yes.19

MEMBER ZAIDAIN: -- determining the20

composition of land uses. And I think what I'm21

struggling with is why that is the unit of22

measurement. How come it didn't go one more block23

over to Connecticut? What about those properties24

there? Why did you cut those off?25
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MR. SUISMAN: These are all zoned and are1

commercial properties.2

MEMBER ZAIDAIN: Okay.3

MR. SUISMAN: And when we moved in, we4

knew there were commercial properties here. That's5

part of the attraction.6

MEMBER ZAIDAIN: Okay.7

MR. SUISMAN: It's part of the challenge,8

but we knew that, all the way up in here. So --9

MEMBER ZAIDAIN: Those are all commercial10

properties there along Connecticut.11

MR. SUISMAN: All commercial properties.12

MEMBER ZAIDAIN: Okay. That makes sense.13

MR. SUISMAN: Facing on Connecticut14

Avenue.15

MEMBER ZAIDAIN: Okay.16

MR. SUISMAN: Right. And then all the way17

up in here.18

MEMBER ZAIDAIN: So, basically, the reason19

is is because you are understanding that that is a20

commercial corridor there, and you were aware of that21

when you moved in. And your concern is with this22

block here and its changing composition or --23

MR. SUISMAN: Well, its --24

MEMBER ZAIDAIN: -- your contention25
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thereof.1

MR. SUISMAN: I guess you'd call it three2

blocks, but one area, one general area. Hilliard3

divides the -- here and here, and then this block4

here.5

MEMBER ZAIDAIN: Okay. What about -- I6

mean, I'm vaguely familiar with this area, but I --7

you know, I can't recall everything off the top of my8

head. The corner of Massachusetts and -- is that Q9

down here?10

MR. SUISMAN: Well, it isn't -- it becomes11

Q Street and 21st.12

MEMBER ZAIDAIN: Well, I know --13

MR. SUISMAN: And Mass is down here. It14

doesn't quite --15

MEMBER ZAIDAIN: I understand that. But16

the block south of Q.17

MR. SUISMAN: South of Q.18

MEMBER ZAIDAIN: That's outside of your --19

MR. SUISMAN: Yes.20

MEMBER ZAIDAIN: What are the uses there?21

MR. SUISMAN: On this side of Q Street?22

MEMBER ZAIDAIN: Right. Right there.23

MR. SUISMAN: There are commercial uses24

here, here, and there's a park area here, and there25
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are hotels and many other commercial uses here.1

MEMBER ZAIDAIN: Okay. Well, I guess what2

I'm trying to understand is you're conceding that3

Connecticut Avenue is a commercial corridor.4

MR. SUISMAN: Yes.5

MEMBER ZAIDAIN: Is Massachusetts Avenue6

functioning the same way?7

MR. SUISMAN: It's embassies. It's called8

Embassy Row.9

MEMBER ZAIDAIN: Embassy Row, right.10

MR. SUISMAN: But there are no commercial11

properties from Dupont Circle to --12

MEMBER ZAIDAIN: I guess commercial is13

probably the wrong word. Institutional, non-14

residential type of corridors. It seems like you've15

identified that on the Connecticut Avenue part of it,16

and I'm just wondering why Massachusetts Avenue isn't17

identified as such.18

MR. SUISMAN: Because I think as you go19

down this way it does become commercial. We have a20

letter on file with you from a neighbor, who21

incidentally owns an art gallery here, who used to22

live on P Street.23

MEMBER ZAIDAIN: Okay.24

MR. SUISMAN: And she remembers when that25
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was totally residential. So that it's moving up this1

way, and the neighbors here want to say, "Enough.2

Let's stop. This is a natural boundary -- Mass Ave, Q3

Street. Let's stop. Let's not have any more4

commercial moving north."5

MEMBER ZAIDAIN: Okay. Okay. Thank you.6

MR. SUISMAN: All right. I would conclude7

by just reminding the -- or by stating we recognize8

that you are duly appointed to make your independent9

decisions on each and every case. But there are10

advisory groups that are advisory to you, and we hope11

you would pay attention to them because they are, to12

the best of my knowledge, unanimously supporting our13

position.14

That includes the Dupont Circle Citizens15

Association of over 1,000 members, the ANC that's16

already on record, the two councilmen that we did ask17

to support us, and both of them did, and those letters18

are on file. And then, lastly, the neighbors who have19

banded together to oppose this application.20

CHAIRPERSON GRIFFIS: Good. And we do21

take all of those under advisement and give great22

weight to the ANC, because I think they are afforded23

that in this case.24

MR. SALTZBURG: Our third witness is the25
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spouse of Mr. Suisman, Ingrid Suisman. Ms. Suisman,1

will you --2

MS. SUISMAN: I'm Ingrid Suisman,3

1611 21st Street. I'm a real estate agent in D.C.,4

have been here since '94, although I've been an agent5

since '72 in Connecticut.6

My comment is that one of the reasons I7

see that this -- that Mr. Bass had leased this to Ms.8

Marinkovich was really for monetary reasons. It is9

much more expensive to rent gallery space in a10

commercial area than in a residential zone. Mr. Bass11

evidently had attempted to rent this to a residential12

tenant and had not been able to find one using his --13

whatever method he used, and ended up renting it to14

Ms. Marinkovich.15

So my point is that it is a monetary gain16

for both Ms. Marinkovich and for Mr. Bass at the cost17

of a very, very fragile neighborhood.18

I also want to say enough is enough. I19

mean, we were here last year with the Phillips, and I20

feel like we're being chipped away slowly with21

residential -- from a residential area into22

retail/gallery space. That brings to mind the parking23

situation, which is pretty bad along 21st Street, and24

I think this will certainly add to that problem.25
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There is one other thing I wanted to say.1

There is -- there was -- there's a building also on2

the corner of 2101 R Street, and it's being advertised3

for professional or business use. It really has a4

DR-5 zone on it, but it's a doctor who has his office5

in there. I don't know whether that complies or not.6

But the point is he was asking7

$1.4 million for the property, which is way above8

what, you know, he should be getting for that9

property. And I think he's -- again, it's a monetary10

situation where he's trying to get what he can and11

advertise it as a professional building.12

MR. SALTZBURG: Would you explain just a13

little bit more -- there's a letter, by the way, from14

Vince Herto in the file. It talks about this as well.15

But would you -- maybe the Board fully understands16

this. But suppose someone has a residence, and17

they're able to get a special exception, and they can18

lease it to a commercial business, an art gallery or19

something else.20

What does that do to the fair market value21

in a neighborhood like ours?22

MS. SUISMAN: To that building itself?23

MR. SALTZBURG: Yes.24

MS. SUISMAN: The building itself has a25
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greater value because it can -- it reaches a farther1

-- a bigger audience, and it will increase the value2

of that particular building. But it decreases,3

certainly, the residential makeup of the rest of the4

neighborhood.5

MR. SALTZBURG: Thank you.6

MS. SUISMAN: Okay.7

MR. SALTZBURG: Let me introduce my wife,8

Susan Lee, who is -- I'm going to help her on this.9

It's a little tough doing this as spouses.10

(Laughter.)11

We're not used to doing this.12

CHAIRPERSON GRIFFIS: Let me interrupt you13

briefly -- you can gain your composure -- while you14

get ready for that.15

Is this your last witness?16

MR. SALTZBURG: I thought it was, but we17

have one more witness who just --18

CHAIRPERSON GRIFFIS: One more witness,19

okay. I just want to advise all of the witnesses that20

they do need to stay around, because they are going to21

need to be cross examined by all of the parties22

involved.23

VICE CHAIRPERSON RENSHAW: Mr. Chairman?24

CHAIRPERSON GRIFFIS: Yes.25
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VICE CHAIRPERSON RENSHAW: I want to say1

that Susan Lee and I are members of the same2

organization, the Hospitality and Information Service.3

I have not spoken to Ms. Lee about this case, nor has4

she approached me in any way. But if it would make5

everyone feel comfortable, I would step out of the6

room. It's up to the Board and to the parties.7

CHAIRPERSON GRIFFIS: Any problem for the8

Board members? Any problem for the parties or9

applicant? Any questions?10

MR. GELL: I'm not -- I've never heard of11

that procedure, just stepping out of the room. You're12

not recusing yourself from the case.13

VICE CHAIRPERSON RENSHAW: No, I'm not14

recusing myself from the case. But if it's a matter15

of anyone being uncomfortable with my sitting here16

while Ms. Lee testifies, I would step out of the room.17

CHAIRPERSON GRIFFIS: Well, I think we'd18

look at probably one big move or not a move is what19

we --20

MR. GELL: I really am not --21

VICE CHAIRPERSON RENSHAW: I am not --22

MR. GELL: I really have no objection.23

VICE CHAIRPERSON RENSHAW: All right.24

Thank you. Because I was not, shall we say, in the25
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mood to recuse.1

(Laughter.)2

CHAIRPERSON GRIFFIS: In the mood to3

recuse. I think that's Section 38.4

(Laughter.)5

Okay. Very well. Let's proceed.6

MR. SALTZBURG: Okay. thank you. Ms. Lee7

brought with her -- we didn't know if you had seen a8

picture of the premises we're talking about, and9

didn't know whether you'd want to see it, because10

we've talked about size and so on. And so she did11

bring a photograph that she could give to the Board.12

MS. LEE: May I approach?13

CHAIRPERSON GRIFFIS: If you would hand14

them in to staff. And, of course, you won't be15

getting those returned. And we do have photographs of16

the property in the record, which I'm sure you've seen17

those.18

Yes. Actually, why don't you let the19

applicant take a look at them first, and then we'll20

pass them down as I note --21

MR. SALTZBURG: Okay.22

CHAIRPERSON GRIFFIS: -- that you don't23

have copies of them. And then, I think what we need24

to do is keep rolling with this.25
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MR. SALTZBURG: Right.1

CHAIRPERSON GRIFFIS: If we want to just2

hand those to Mr. Gell, Mr. Gell can hand them to3

staff.4

MR. SALTZBURG: Would you point out to the5

Board where it is that you live?6

MS. LEE: Right here.7

MR. SALTZBURG: And the address?8

MS. LEE: 1646 21st Street.9

CHAIRPERSON GRIFFIS: You need to be on10

the mike.11

MR. SALTZBURG: Stand here, please.12

MS. LEE: Oh, I'm sorry.13

MR. SALTZBURG: Speak into this.14

MS. LEE: I live at 1646 21st Street, N.W.15

MR. SALTZBURG: And would you point out16

where the Bass premises that are the subject of the17

special exception are in relation to your house?18

MS. LEE: Directly across the street.19

MR. SALTZBURG: Now, would you briefly20

describe the -- your experience with the adequacy of21

parking in this neighborhood now?22

MS. LEE: Well, people are parking in our23

driveway. People are parking in illegal parking24

spots. And it's -- I mean, it's -- in terms of our25
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guests who come to visit us, they don't want to do1

that, because the parking is so difficult. And, I2

mean, it's an ongoing struggle. There's just no3

question about that.4

MR. SALTZBURG: Now, are you familiar with5

the First Friday events that the galleries hold?6

MS. LEE: Yes.7

MR. SALTZBURG: Would you tell the Board8

what it's like to get up on Saturday morning after the9

First Friday events and look out in your yard and in10

front of your house?11

MS. LEE: Well, it's strewn with litter --12

cups, plastic cups, and napkins, and flyers from13

galleries. And, I mean, people are not very14

respectful as they participate in, you know, what15

should be a really good cultural experience for a16

city. But they don't -- they come and they drink and17

they forget, you know, that these are places where18

people live, and --19

MR. SALTZBURG: Now, there's a letter in20

the file from Dora Marcus indicating why it was that21

she actually signed a so-called neighborhood agreement22

circulated by Mr. Bass. Are you familiar with that23

letter?24

MS. LEE: I am.25
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MR. SALTZBURG: And have you spoken to Ms.1

Marcus about her signing a petition?2

MS. LEE: I have.3

MR. SALTZBURG: And would you -- and by4

the way, what's your relationship to Dora Marcus?5

MS. LEE: We are acquaintances. She lives6

about three doors down on R Street, and we are a part7

of the same condominium association.8

MR. SALTZBURG: And what did she tell you9

that her understanding was, the choice she had when10

she signed the petition?11

MS. LEE: When she -- she had originally12

signed a petition that we circulated in opposition in13

early October. And then she signed another petition14

of Mr. Bass', and she was under the impression that15

when she signed that -- there was a great deal of16

pressure on her, first of all, she said, to sign the17

regular petition of Mr. Bass'.18

When she refused to sign that, because she19

pointed out she had already signed ours, he then20

presented the neighborhood agreement petition. And so21

she was under the impression that we had all somehow22

negotiated an agreement with the Basses and Ms.23

Marinkovich, etcetera, about this. And so that's why24

she then signed that petition, and there is -- she did25
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write a letter to that effect, which is in your file.1

CHAIRPERSON GRIFFIS: Okay. I think we2

should look to the letter for the main substance of3

her reasoning.4

MR. SALTZBURG: Anything else you want to5

add with respect to the impact of the proposed special6

exception on the neighborhood, and particularly your7

residence?8

MS. LEE: Well, I just think that we all,9

as a neighborhood, worked so hard to see that the10

Phillips expansion was done in a way that was as11

consistent as it was possible to have with a12

neighborhood where there are people living --13

families.14

And Mr. Bass knew that -- how hard we all15

worked on that and how much we cared about it. And to16

now have the first thing that happens next is somebody17

trying to turn a residence into a gallery is just18

dismaying to me. And I hate the idea that there's19

going to be a commercial space across the street from20

us instead of this beautiful residence where there21

used to be a family.22

MR. SALTZBURG: Thank you.23

We do have one last witness, and I24

apologize that our witnesses sort of have come in25
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seriatim a little bit, but it's just the nature of the1

work day.2

Our last witness has not been sworn, I3

don't believe, and so --4

CHAIRPERSON GRIFFIS: If you could remain5

standing and give your attention down to the far6

right.7

MS. BAILEY: Sir, would you please raise8

your right hand.9

(Whereupon, an oath was administered.)10

Thank you.11

MR. SALTZBURG: As the Board will see,12

this is -- because we didn't know who would be able to13

make it. This is hardly a carefully orchestrated14

venture.15

So my question is, would you please tell16

the Board how you feel about the proposed special17

exception and why?18

CHAIRPERSON GRIFFIS: And you can do that19

after you tell us who you are and where you live.20

MR. DAKIN: Right. My name is Don Dakin.21

CHAIRPERSON GRIFFIS: Yes.22

MR. DAKIN: D-A-K-I-N. And I live at23

2019 Q Street, which is here.24

CHAIRPERSON GRIFFIS: Okay.25
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MR. DAKIN: And I moved to 2019 Q Street1

approximately a year and a half ago from McLean,2

Virginia, where I lived for many years. I worked as a3

lawyer for Mobil Oil Corporation, and I retired five4

years ago. And I wanted nothing more than to live in5

D.C. in a restored townhouse in a residential6

neighborhood.7

And so I moved to this house, which was8

used for commercial purposes illegally for many years.9

And I bought it, and I restored it, and now my wife10

and I and family live in this house. It's a beautiful11

house in a residential neighborhood.12

And one of the reasons I went to that13

neighborhood is because I like the looks of it, I like14

the fact that it is a residential neighborhood. I15

appreciate that there are galleries, but I understood16

that they were exceptions to the rule and that new17

galleries would require an opportunity like this.18

So I would just like to emphasize the19

importance that I place on central city residential20

neighborhoods and how important it is to see your21

neighbors every day of the week and in the evening and22

to see the people who live in your neighborhood and23

say hello to you each evening and on Sundays, and who24

care about the garbage and the parking and the25
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flowers, and so forth, and who don't go home at 5:001

and turn the lights out.2

MR. SALTZBURG: Thank you.3

If it pleases the Board, that's all our4

witnesses. We had a request -- Mrs. Suisman has to5

leave for --6

CHAIRPERSON GRIFFIS: Indeed. Why don't7

we bring all of the witnesses up, align them up at the8

table. We're going to give one chair for the cross9

examination. We can start -- we can go witness by10

witness, and we can start in that order.11

As the ANC has left, Mr. Gell, you're the12

only one conducting cross examination.13

Ms. Suisman, you indicated you need to14

leave, is that correct?15

MS. SUISMAN: I would like to.16

CHAIRPERSON GRIFFIS: Yes. Well, we don't17

want to poll that question.18

(Laughter.)19

This won't go very long, I'm sure. Mr.20

Gell, if you wanted to direct your --21

MS. SUISMAN: I'm okay.22

CHAIRPERSON GRIFFIS: Are you? Okay.23

MS. SUISMAN: I'm really okay.24

CHAIRPERSON GRIFFIS: Then any order, Mr.25
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Gell.1

MS. SUISMAN: I don't want to disrupt2

the --3

MR. GELL: I would be delighted to take4

Ms. Suisman first.5

CHAIRPERSON GRIFFIS: Okay.6

MR. GELL: Let me just find my notes. Ms.7

Suisman, you testified that properties in the8

neighborhood are selling for high prices because they9

can also be used for commercial purposes?10

MS. SUISMAN: Just this one that I11

mentioned.12

MR. GELL: Speak into the microphone.13

MS. SUISMAN: I just pointed out the one14

that was presently on the market.15

MR. GELL: Are you familiar with the16

Anton --17

MS. SUISMAN: Just as an example.18

MR. GELL: -- with the building housing --19

that formerly housed the Anton --20

MS. SUISMAN: Yes.21

MR. GELL: -- Gallery?22

MS. SUISMAN: Yes, I am.23

MR. GELL: And what was the price of that?24

MS. SUISMAN: I believe that is on the25
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market for $1.1- or $1.2-. I'm not sure.1

MR. GELL: And so my information was it2

had already sold. Is that not the case?3

MS. SUISMAN: I'm not aware of that.4

MR. GELL: And is that a --5

MS. SUISMAN: It was on the market as of a6

week and a half ago.7

MR. GELL: And that can be used either for8

a residence or for part residence and part gallery?9

MR. SCHUSSHEIM: That's correct.10

MR. GELL: Okay. That's the only question11

I have for Ms. Suisman.12

CHAIRPERSON GRIFFIS: Well, let's just13

keep it rolling. If people need to leave, they can.14

Well, there it is.15

MR. GELL: Mr. Suisman --16

MR. SUISMAN: Yes.17

MR. GELL: -- you were at the meeting at18

the building that we hope will house the Burton-19

Marinkovich Gallery on September 4th, is that right?20

MR. SUISMAN: Yes.21

MR. GELL: Was that the only meeting that22

you're aware of that was held between the neighbors23

and the applicant?24

MR. SUISMAN: That's the only one I'm25
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aware of, yes.1

MR. GELL: Okay. And did the neighbors in2

opposition select Mr. Saltzburg to represent them in3

negotiations at that time?4

MR. SUISMAN: Yes.5

MR. GELL: The Advisory Neighborhood6

Commission, in September, did you see a draft of an7

agreement which Mr. Saltzburg and I had been8

negotiating?9

MR. SUISMAN: You presented to me a draft10

which I did not read, I scanned very quickly, and you11

informed me that you and Mr. Saltzburg had been in12

negotiation.13

MR. GELL: Had you ever seen the agreement14

before?15

MR. SUISMAN: No.16

MR. GELL: In any form?17

MR. SUISMAN: No.18

MR. GELL: Had any of its provisions been19

discussed with you and the other neighbors?20

MR. SUISMAN: They have not been discussed21

with me.22

MR. GELL: Were you surprised at the23

information that we were able to adduce that, in fact,24

small galleries had been leaving the neighborhood,25
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that there was a loss of four or five galleries over1

the last nine years?2

MR. SUISMAN: Well, as I looked into that3

information, of the 14 galleries that were in the box4

which I've outlined there, I think there was a net5

loss of one or two. There were galleries to the north6

of R Street, as I remember, but I was not surprised,7

nor impressed, because the Phillips 30,000 square foot8

addition overwhelms any one, two, or three galleries.9

MR. GELL: You mentioned the Phillips, and10

let me ask you a couple of questions about that. I11

hope the Board understands that this is a little12

tricky, since I represented the neighbors in that13

case, and worked very closely with all of the folks14

here and count them as friends. And I hope they still15

count me as a friend.16

But I just wanted to bring out a couple of17

facts about that expansion. You testified that the18

Phillips had the right to expand because -- I assume19

because it's a museum, and museums are allowed in that20

neighborhood without special exceptions or variances,21

is that correct?22

MR. SUISMAN: That's as I understood it,23

yes.24

MR. GELL: Why was the Phillips before the25
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zoning -- the BZA at that time?1

MR. SUISMAN: Because they wanted to2

expand beyond the ratio of square footage -- the3

ground space way beyond it. I think they were4

entitled to 30,000, and they wanted to go to 40,000,5

as I understood it.6

MR. GELL: So their request was to enable7

them to expand appropriately. They felt they needed8

these additional variances, is that right?9

MR. SUISMAN: That's what they requested,10

yes.11

MR. GELL: And could the neighbors have12

decided not to support the Phillips?13

MR. SUISMAN: Could they have -- I'm14

sorry. I don't understand your question.15

MR. GELL: Well, perhaps that's obvious.16

The neighbors obviously could have decided not to17

support the Phillips.18

But is there -- how do you know that if19

the neighbors had opposed the expansion plans of the20

Phillips, even given the fact that they could take21

over the building next door, that they would, in fact,22

have decided to expand if they were denied those23

additional -- the additional height, rear yard24

changes, and so forth?25
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MR. SUISMAN: I have no knowledge that --1

of that, except that they agreed to mediation, nine2

sessions, so that they could expand. I don't think3

they went through the motions willy-nilly. So based4

upon their participation in the mediation sessions,5

they had every desire and intent to expand.6

MR. GELL: Thank you. You testified that7

the neighborhood agreement, to which 65 people who are8

close neighbors of this property appended their9

signatures, that that was not supported by all of the10

neighbors. Is it a fair statement that many more11

people supported than oppose the -- for instance, many12

more signed that than signed the petition opposing?13

MR. SUISMAN: Well, the numbers speak for14

themselves. I don't remember exactly how many we15

ended up with. There was a cutoff date. In the16

numbers games, the neighborhood is divided, and there17

are more people that signed the petition in support18

than there were opposed.19

MR. GELL: Now, you live in a house across20

the street from the Phillips.21

MR. SUISMAN: Correct. Yes.22

MR. GELL: Do you have any evidence, and23

perhaps Mrs. Suisman, since she's still here, could24

also chime in as a real estate agent -- any evidence25
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that your property value has gone down since the1

Phillips got approval to expand?2

MS. SUISMAN: They haven't really done the3

expansion yet, so the full impact of it has not been4

felt. The construction hasn't begun.5

MR. SUISMAN: I would answer that somewhat6

differently. I don't think the property value has7

gone down. Indeed, the abutting property, the8

Moroccan Embassy, has made overtures to us to purchase9

the property, which adds to some of the earlier10

statements that this is a fragile neighborhood and one11

where it is cheaper for commercial enterprises and/or12

embassies to operate in.13

I'm only a half-owner of the building, but14

that overture was made specifically to me by somebody15

from the embassy.16

MR. GELL: And when was that?17

MR. SUISMAN: Within the past year, year18

and a half.19

MR. GELL: Okay. So it's somewhat after20

this application.21

MR. SUISMAN: Which application?22

MR. GELL: Our application to have a23

gallery at --24

MR. SUISMAN: No. This preceded Mr. Bass'25
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application.1

MR. GELL: Right.2

MR. SUISMAN: Yes.3

MR. GELL: Now, you testified from some4

data that I believe you said were from City Sources.5

MR. SUISMAN: Yes.6

MR. GELL: What exactly were those7

sources?8

(Pause.)9

Well, let me help a little. I believe10

they are --11

MR. SUISMAN: Metropolitan Regional12

Information Systems, Inc., which is -- can be drawn13

off the computer for those people that are in real14

estate.15

MR. GELL: So this is not an official D.C.16

source, then? It's not a government source?17

MR. SUISMAN: Official D.C. source?18

MS. SUISMAN: Well, actually, the public19

records come from the District, and they are put onto20

the MRIS system. They're public records from the21

District of Columbia.22

MR. GELL: Well, I don't want to quibble23

too much. But am I right in assuming that MRIS takes24

information from various sources, including the25
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government, and puts it in their own records? Or are1

these transferred directly from other public records?2

MS. SUISMAN: My understanding is the3

public records that we pull up through the MRIS system4

are directly from the District.5

MR. SUISMAN: I'd be glad to submit a --6

MS. SUISMAN: And not an interpretation of7

whatever MRIS does.8

MR. GELL: Is there any indication -- I'm9

sorry.10

MR. SUISMAN: I'd be glad to submit a11

sample page of what it looks like and the --12

CHAIRPERSON GRIFFIS: Mr. Gell, what was13

the information that was cited as a government source14

that you're actually questioning?15

MR. GELL: It was the discussion about 6316

homes.17

CHAIRPERSON GRIFFIS: Okay. And that's --18

MR. GELL: And the square footage.19

CHAIRPERSON GRIFFIS: -- you got that off20

of the MRIS?21

MR. SUISMAN: No, the 63 homes I counted22

individually on the map. The square footage of each23

one of those homes is listed on the sheet that I have24

in front of me, which is supplied by the Metropolitan25
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Regional Information Systems.1

CHAIRPERSON GRIFFIS: Okay. I think what2

would be helpful is actually just to submit into the3

record for the Board's reference also is how you made4

those calculations, just a quick memo, and -- because5

you just referenced the map, which I'm not really sure6

what map, and then you could tell me that officially.7

MR. SUISMAN: Okay.8

CHAIRPERSON GRIFFIS: Which is in -- you9

said that's from the Office of Planning map.10

MR. SUISMAN: Right.11

MR. GELL: And then tell us how you got12

those square footages.13

MR. SUISMAN: I'd be pleased to do that.14

And by what date would you like that?15

CHAIRPERSON GRIFFIS: We'll get to that --16

MR. SUISMAN: Okay.17

CHAIRPERSON GRIFFIS: -- towards the end.18

MR. GELL: On the numbers, the figures19

they used, you know, can you tell us how mixed use20

buildings were counted?21

MR. SUISMAN: Mixed use buildings were22

counted as non-residential.23

MR. GELL: So the substantial -- possibly24

substantial footage that's residential, even within25
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the non-residential?1

MR. SUISMAN: I would say there could be2

20-, 30,000 square feet if you broke the building in3

half and said this much is residential and that much4

is non-residential.5

CHAIRPERSON GRIFFIS: Well, that's an6

interesting point. How did you count the property in7

this instant application? Residential or non-8

residential?9

MR. SUISMAN: That I considered non-10

residential, because it has an existing art gallery in11

it.12

CHAIRPERSON GRIFFIS: So in your13

calculations of, one, 63 homes, and the total square14

footage, there is no residential square footage or15

homes in your calculation for the specific site we're16

looking at?17

MR. SUISMAN: Correct.18

CHAIRPERSON GRIFFIS: Even though it's my19

understanding there are three levels of residential20

units in that building.21

MR. SUISMAN: No, there's one level of22

residential units in that building.23

CHAIRPERSON GRIFFIS: Not according to the24

testimony I've heard.25
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MR. SUISMAN: Well, maybe I misunderstood.1

Well, there is up to three people upstairs, and then2

there's an abutting piece of property that there's one3

person living in.4

CHAIRPERSON GRIFFIS: Okay. But this is a5

great direction, because I have the answer to my6

question, but --7

MR. SUISMAN: Yes.8

CHAIRPERSON GRIFFIS: -- is it your9

understanding that the property that we're looking at10

right now is three levels -- four levels above a11

basement?12

MR. SUISMAN: Three, I think.13

CHAIRPERSON GRIFFIS: Okay. Three levels14

above a basement.15

MR. SUISMAN: Yes.16

CHAIRPERSON GRIFFIS: The basement is17

occupied by a gallery currently.18

MR. SUISMAN: Correct.19

CHAIRPERSON GRIFFIS: And what is the use20

above the gallery?21

MR. SUISMAN: Above that gallery would be22

the proposed gallery.23

CHAIRPERSON GRIFFIS: No, no, no. I mean,24

just currently. When you look out your window from25
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your property, and you look at this building, what is1

the use above that gallery in the basement?2

MR. SUISMAN: I think there are two3

tenants in there at this moment.4

CHAIRPERSON GRIFFIS: Okay. So it's5

residential above the gallery.6

MR. SUISMAN: Yes.7

CHAIRPERSON GRIFFIS: There's no other8

specific types of use. But in your calculation, so I9

-- a clarification of your square footage, that type10

of residential square footage doesn't go into the11

tabulation that you did.12

MR. SUISMAN: No, on that particular piece13

of property.14

CHAIRPERSON GRIFFIS: Okay. Okay. Mr.15

Gell?16

MR. GELL: Yes. And how does it count17

multi-unit buildings in the MRIS that you have there,18

as opposed to single family?19

MR. SUISMAN: They are listed as one20

building, and the square footage of that building was21

what I used in my totals.22

MR. GELL: So that a property could be23

quite large and have a number of stories and many24

tenants --25
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MR. SUISMAN: Yes.1

MR. GELL: -- living in the building, even2

though it's only counted as one single-family house?3

MR. SUISMAN: Yes. But the largest4

building in the area is about to be demolished.5

MR. GELL: Which one is that?6

MR. SUISMAN: The 1620 -- 1618 --7

MR. GELL: You're talking about the8

Phillips expansion?9

MR. SUISMAN: Yes. Yes.10

MR. GELL: Okay. And you gave some11

testimony on this, and I recall -- I can't recall.12

How long have you been in the neighborhood?13

MR. SUISMAN: Seven years.14

MR. GELL: Okay. Are you familiar with15

1717 21st Street? That's a four-story, two-unit16

townhouse building that had been a vacant lot until17

1995?18

MR. SUISMAN: I am not familiar with that,19

no.20

MR. GELL: So you can't tell us what's on21

1717 21st Street now?22

MR. SUISMAN: No.23

MR. GELL: Okay. Are you familiar with24

2101 R Street, 2103 R Street, and 2105 R Street?25
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MR. SUISMAN: Yes.1

MR. GELL: They were formerly single-2

family residences and now have three townhouse --3

there was a single-family residence, which now has4

three townhouse dwellings?5

MR. SUISMAN: No. I'm familiar with the6

building. I think one of those three units is an art7

gallery -- Tart Art Gallery is the third, 2105 I8

think.9

MR. GELL: All right. But it has gone10

from a single-family house to multiple residences, has11

it not? Even including the fact that there may be an12

art gallery --13

MR. SUISMAN: As I remember that building14

-- and I looked at it just the other day -- there are15

three residences. The one on the corner is the one16

the doctor is advertising for commercial use. The17

next one is residential, and the third one is the Tart18

Gallery.19

MR. GELL: Now, what makes you think that20

the building that was advertised for professional use21

would be able to be used for professional use in an22

R-5-B District?23

MR. SUISMAN: I have no knowledge whether24

it can or cannot. I am saying that the owner of the25
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building is under the apprehension that it can be, and1

that he can get a -- a sum well over the market2

because of that fact, because it's been testified3

earlier that that -- that piece of property is way4

over the market unless it is considered as a5

commercial piece of property.6

MR. GELL: So it's possible that he and7

his buyer may be very disappointed.8

MR. SUISMAN: Yes.9

MR. GELL: As far as you know.10

MR. SUISMAN: It's very possible.11

MR. GELL: Are you familiar with the12

Museum of Holography at 2108 R Street?13

MR. SUISMAN: 2108. No, no.14

MR. GELL: Have you ever heard of the15

Museum of Holography?16

MR. SUISMAN: I have not.17

MR. GELL: Okay. Did your -- what other18

studies did you undertake, besides looking at this map19

and looking at the MRIS, to determine that there were20

too many galleries and not enough residential or21

losing residential --22

MR. SUISMAN: No other studies. I walked23

the neighborhood, looked at each piece of property and24

-- as I was preparing the map, to make sure that I was25
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accurate as to the location, and that -- and when I1

concluded that there were 12 properties and 142

galleries, when I finished that observation, I3

concluded there were 12 buildings and 14 galleries4

there. And then, looking at the map, as it was5

colored in, that reinforced my position.6

MR. GELL: Did your study or your checking7

the neighborhood take into account the fact that Vince8

Herto's house at 1705 21st Street was converted from a9

single residence to a two-unit flat?10

MR. SUISMAN: I did not take that into11

account, because we don't -- the neighbors in12

opposition do not distinguish between renters and13

owners. We're talking about residents of a14

neighborhood. So that was not a factor that any of us15

have talked about or feel is significant.16

MR. GELL: But converting such units does,17

indeed, increase the number of residents in a18

neighborhood, does it not, usually?19

MR. SUISMAN: Yes.20

MR. GELL: Did your study take into21

account the closing of some galleries that were not22

reopened, such as the Baumgardner Gallery at 2106 --23

I'm sorry -- 2016 R Street, the Yes -- America Yes24

Gallery at 2020 R Street, which is now a single-family25
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dwelling, as is the other one, 1706 21st Street, which1

was formerly the Brody Gallery, now a single-family2

dwelling, and 20 -- 1727 21st Street, formerly Joanna3

Tyler Gallery, now a single-family dwelling?4

MR. SUISMAN: We accepted the submission5

of Mr. -- I think it was Mr. Williams outlining the6

number of galleries that presently exist, and those7

that were not in existence at this moment, yes.8

MR. GELL: Are you familiar with the Ira9

Pinto Gallery?10

MR. SUISMAN: Yes.11

MR. GELL: And where was -- where is it?12

MR. SUISMAN: Ira Pinto Gallery abuts Mr.13

Schussheim's property, and the street number is 1621.14

MR. GELL: Is there a for sale sign on the15

property?16

MR. SUISMAN: There is.17

MR. GELL: And is that gallery going to18

close, or has it closed?19

MR. SUISMAN: That gallery, to the best of20

my knowledge, has closed, and another gallery is -- is21

there at the moment, has taken its place.22

MR. GELL: But the property is up for23

sale, is that right?24

MR. SUISMAN: Yes.25
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MR. GELL: Which means it may or may not1

continue as -- in gallery use, residential plus2

gallery use.3

MR. SUISMAN: The information we have is4

that another gallery is there. I don't know what the5

terms would be with a buyer of that property.6

MR. GELL: Let me turn to Mr. Schussheim7

and ask him, you heard Mr. Suisman's testimony about8

finding out about the draft agreement the first time9

at the ANC meeting. Is that your understanding as10

well?11

MR. SCHUSSHEIM: Yes. It was waved in the12

air by a man named Gayle. I saw it for the first13

time, and I was astounded that you could present it as14

if it was an agreement already accepted by Mr.15

Saltzburg. That was the impression you gave us.16

MR. GELL: Prior to the -- to our going on17

before the ANC, did I sit down and discuss the18

agreement with you?19

MR. SCHUSSHEIM: You never discussed the20

agreement with me. You discussed --21

MR. GELL: Did I show you the agreement?22

MR. SCHUSSHEIM: No. You showed me the23

possibility of a gallery. We had lunch together, if24

you'll recall, and we discussed Mr. Bass' interest in25
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having a gallery there.1

MR. GELL: I'm sorry. I'm talking about2

the ANC meeting.3

MR. SCHUSSHEIM: Yes.4

MR. GELL: At the ANC meeting.5

MR. SCHUSSHEIM: Repeat the question,6

please.7

MR. GELL: Certainly. At the ANC meeting,8

prior to our case being called, do you recall our9

sitting down and my sharing with you and showing you10

and your reading the agreement that I had there, which11

I said was a draft agreement and had not been signed,12

not been finalized?13

MR. SCHUSSHEIM: You showed it to me for a14

very brief minute or two prior to your presenting it15

to the ANC, and we -- I had not had time to read it,16

to study it, to consult with my neighbors.17

MR. GELL: And you don't recall my telling18

you the two or three issues that were still19

outstanding that had not been resolved?20

MR. SCHUSSHEIM: I don't recall your21

singling out any two or three issues. There were a22

number of issues, but the main issue is whether this23

proposal will adversely affect the neighborhood, and I24

submit it will.25
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MR. GELL: Do you recall at the ANC1

meeting that any testimony was given about the2

operations of this specific gallery as to potential3

disturbance from noise or lights?4

MR. SCHUSSHEIM: Not specifically, no. I5

know that a number of people in the audience raised6

the question about losing residential space.7

MR. GELL: And what studies have you8

undertaken, you or any of your neighbors that you're9

aware of, to reach the conclusion that commercial10

establishments or non-residential establishments have11

advanced to the point that the residential12

neighborhood is in jeopardy?13

MR. SCHUSSHEIM: We have observed this14

happening over a period of time. We have our own15

experience, and we know that when people gather,16

congregate around galleries on the first of the month,17

the big events, there's an awful lot of activity going18

on, and much of it is on the street, not inside the19

galleries themselves.20

There are people who will stand around in21

front of what was formerly Ira Pinto's gallery --22

they're nice people, but they're -- they're bubbly,23

they've had some wine or whatever, and, you know, it's24

a swirl of activity that takes place. This will add25
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-- another gallery will add to that commotion.1

MR. GELL: Have any of the activities2

you've observed been in violation of District3

ordinances?4

MR. SCHUSSHEIM: Probably so, since they5

are carrying wine glasses. Yes.6

MR. GELL: Could you tell us on what dates7

you complained to District officials about the8

activities outside these galleries?9

MR. SCHUSSHEIM: I'm a friendly man, sir.10

I didn't call up and say, "Hey, Ira Pinto's having11

this big, boisterous crowd." No, I didn't do that. I12

wouldn't do that to her. I wouldn't do that to Ms.13

Marinkovich if -- unless it got totally out of hand,14

which I hope it does not.15

MR. GELL: And what discussions did you16

have with gallery owners about this in an effort to17

stop the --18

MR. SCHUSSHEIM: Well, it's very19

interesting that you mention this. Jane Haslem, who20

has a small gallery in the basement of her house on21

Hilliard Place, she's been there a long time, is --22

has filed a letter with this Board in opposition to a23

gallery at Mr. Bass' property.24

She states that it's a very fragile25
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neighborhood, and it would be unfortunate in light of1

what has happened with the Phillips expansion to have2

still another non-residential property at --3

MR. GELL: That goes a bit beyond my4

question. I'm asking what discussions you had with5

any of the --6

MR. SCHUSSHEIM: Yes.7

MR. GELL: -- galleries where people --8

the people are leaving with open beer cans or with9

wine glasses or --10

MR. SCHUSSHEIM: The property owners11

themselves or the gallery owners?12

MR. GELL: -- to complain about this13

activity and request it to be stopped?14

MR. SCHUSSHEIM: I have refrained from --15

on a personal basis from this -- Ira Pinto is a friend16

of mine. She's been a good neighbor, and I have not17

raised it with her. However, her -- the owner of the18

property, who has the responsibility for cleaning up19

afterwards, has not done his job. She has actually20

come out and cleaned up, but the owner allows things21

to overflow.22

MR. GELL: And have you talked to her23

about this?24

MR. SCHUSSHEIM: To the owner?25
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MR. GELL: Yes.1

MEMBER ZAIDAIN: Mr. Chair?2

MR. GELL: To him.3

MR. SCHUSSHEIM: Yes.4

CHAIRPERSON GRIFFIS: Yes, Mr. Zaidain?5

MEMBER ZAIDAIN: I just -- it seems to me6

we're kind of straying from the zoning issues here. I7

mean, I think we've heard a lot of testimony about the8

activities in the neighborhood. I'm not sure how much9

-- whether or not the witness has complained to the10

neighbors or filed complaints with DCRA where they11

apply to the zoning, unless you think otherwise.12

MR. GELL: Actually, I've finished the13

questions. But the purport of the questions was to14

elicit information that, in fact, the neighbors who15

seem to be concerned about the activities of an16

additional gallery have not really complained about17

the activities of the galleries that are there.18

CHAIRPERSON GRIFFIS: Okay.19

MR. GELL: Which they say would be20

increased by this one. So that was the point of that.21

You've been in the neighborhood for 26, 2722

years, I think you said.23

MR. SCHUSSHEIM: Correct.24

MR. GELL: Do you remember when several25
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buildings across the street from the subject building1

-- that is, on R -- the corner of R and 21st Street --2

this property right here.3

MS. BAILEY: Mr. Gell, you do need to4

speak in a microphone, sir.5

CHAIRPERSON GRIFFIS: So you're pointing6

to the southwest corner --7

MR. GELL: I pointed to the southwest8

corner of R and 21st Street, the property that houses9

the condominium that Mr. Saltzburg is in and others10

who have testified.11

Do you remember when that was an officer's12

service club?13

MR. SCHUSSHEIM: I do, indeed. These were14

jolly fellows.15

(Laughter.)16

MR. GELL: And gathered often to do things17

that were not necessarily residential in character?18

MR. SCHUSSHEIM: Well, they resided there,19

and they were a happy lot of former servicemen. I20

knew a number of them.21

MR. GELL: Was it not also a gathering22

place for people who were members of the club and not23

necessarily residents of that property?24

MR. SCHUSSHEIM: There may have been some25
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who came there. I don't know. That wasn't a -- you1

know, you never felt that there was a large gathering2

in that property, no.3

MR. GELL: Now in making your current4

conclusion that this neighborhood is overrun with non-5

residential influences, did you consider the fact that6

that property which was used partially for residential7

and partially for a club had reverted and had become,8

in fact, Gallery Place Condominiums? Is that the9

right name? In other words --10

PARTICIPANT: Not exactly, but it's close11

enough.12

MR. GELL: Yes. Thank you. In other13

words, totally a residential -- 11 units of14

residential use.15

MR. SCHUSSHEIM: What's the question?16

MR. GELL: Had you considered that in17

thinking that, in fact, the neighborhood has gone more18

commercial, the fact that there has also been a19

movement in the other direction?20

MR. SCHUSSHEIM: Well, I'm aware of it,21

certainly.22

MR. GELL: And are you familiar with23

2101 R Street, 2103 R Street, and 2105 R Street?24

MR. SCHUSSHEIM: I can see it from my --25
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MR. GELL: Which was formerly a single1

residence and now has --2

MR. SCHUSSHEIM: I can see it from my3

doorstep, yes.4

MR. GELL: -- townhouse dwellings?5

MR. SCHUSSHEIM: Yes.6

MR. GELL: And 1717 21st Street, a four-7

story, two-unit townhouse?8

MR. SCHUSSHEIM: That one doesn't ring a9

bell. I probably know the building, but I can't10

identify it.11

MR. GELL: Do you recall when that was a12

vacant lot in 1995?13

MR. SCHUSSHEIM: No.14

MR. GELL: No?15

MR. SCHUSSHEIM: No.16

MR. GELL: What was the use before '95?17

MR. SCHUSSHEIM: I have no idea.18

MR. GELL: Are you familiar with the19

Museum of Holography at 2108 R Street?20

MR. SCHUSSHEIM: No, I'm not.21

MR. GELL: Thank goodness. I remember22

going into the Museum of Holography, so I -- and I23

don't even live there.24

MR. SCHUSSHEIM: You've been around25
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enough. You've represented us, you know. You know us1

all intimately.2

MR. GELL: Is that building currently a3

four-unit apartment building, 2108 R Street?4

MR. SCHUSSHEIM: I have no idea.5

MR. GELL: And your testimony would be6

that it is no -- it is not, whether it ever was, it is7

not now the Museum of Holography?8

MR. SCHUSSHEIM: Again, I have no9

information about that. I know there is another10

museum there -- Fondo del Sol -- that is strongly11

opposed and has submitted a letter in opposition to12

your client's gallery.13

MR. GELL: At 2108?14

MR. SCHUSSHEIM: Oh, I don't know his15

address. I have it in my files, but it's in the16

record.17

MR. GELL: So we're not talking -- we may18

not be talking about the same property.19

I mentioned those four galleries that had20

existed previously and were now residential galleries.21

Did your study or your consideration --22

MR. SCHUSSHEIM: Are now residential23

properties or --24

MR. GELL: That are now residential and25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

221

that portions of these properties have been galleries1

and are now used for residential purposes, the four I2

mentioned before. I'll repeat them if you'd like.3

MR. SCHUSSHEIM: No, that's all right.4

MR. GELL: Did you consider the fact that5

those had converted to residential use in determining6

that there were too many galleries?7

MR. SCHUSSHEIM: We were focusing on this8

particular application, and we feel that this is9

moving us to an imbalance between residential and10

commercial space. That's the conclusion we've come11

to. We know that there have been galleries in the12

area for a long time, and some have come and some have13

gone.14

But we expect more will come as witnessed15

by the replacement of Ira Pinto's gallery by another16

gallery, and the advertisement at 2101 R Street for17

professional and business use.18

MR. GELL: Well, we grant that once it's a19

gallery it can continue as a gallery, so long as it20

doesn't break that use and doesn't become residential21

in the meantime. But there is a possibility that the22

building next to you may not be a gallery if it's sold23

to somebody for residential purposes. Is that not24

correct?25
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MR. SCHUSSHEIM: Well, I don't know the1

answer to that. I'll ask my counsel. Well, I could2

tell you that the --3

MR. GELL: Take his word for it.4

MR. SCHUSSHEIM: Take his word for it.5

MR. GELL: Yes.6

MR. SCHUSSHEIM: Well, my counselor says7

that the price is such that it most likely will --8

CHAIRPERSON GRIFFIS: Actually, we're --9

let's get off the price stuff, unless we want to10

submit a huge market study, which we're not doing at11

this point. Whether $1.1 million is too much for a12

residential in Dupont, I think we could probably find13

evidence to the contrary.14

Mr. Gell, if you want to focus on getting15

us to the bigger issue here --16

MR. GELL: I'd really like to ask about17

the map. Mr. Suisman can respond to this, or Mr.18

Schussheim.19

You seem to have left out a bunch of20

properties that are actually within the 200-foot21

radius of the property we're considering, and that is22

the properties to the north across R Street. Am I23

correct in assuming that, except for a couple of24

galleries, that's all residential?25
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MR. SUISMAN: You are not correct, sir.1

You're talking about the north side --2

SECRETARY PRUITT: Excuse me, sir. You3

have to speak into a mike, so that we can catch you.4

MR. SUISMAN: I'm sorry. You're talking5

about the north side of R Street?6

MR. GELL: I'm talking about the R-5-B7

area, which does not include the properties along8

Connecticut Avenue, but does include all of the9

properties, most of the properties on 21st Street, on10

both sides of the street.11

MR. SUISMAN: I did not go into those12

properties in any depth, because the feeling of the13

neighbors was that, if this neighborhood goes more14

commercial, that neighborhood will follow, and that's15

sort of been the trend starting at the -- P Street and16

moving north.17

I would respond -- and I did look at the18

-- one of the main streets, which is R Street, in19

there, and you have Nora's Restaurant, next to it two20

former residential properties, as was hers. They're21

all one property now, non-residential. Next to that a22

gallery, next to that a residential property, and next23

to that Dr. Eaton's Gallery.24

Then, you cross 21st Street, and you have25
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three residential properties and one building that1

houses lawyers and doctors. So that the -- one of the2

most important streets, although it's not shown on3

this map, is five residential properties formerly --4

and four commercial, but it was formerly all5

residential many years ago.6

So I did look at that. I did not, in all7

honesty, look at the balance of it, as you inquired.8

MR. GELL: And how far back are you going9

when you say it was all residential?10

MR. SUISMAN: Nora's first restaurant is11

approximately 20 years, and then after that she12

purchased two properties to the east, two abutting13

properties, that were residential, and those became14

commercial. And I -- and then the Tart Gallery moved15

in within the past 10 years, five years -- within the16

past five years, crossing 21st Street --17

MR. GELL: And did that replace a gallery18

that was already there?19

MR. SUISMAN: I don't know. I don't think20

so. I think that was residential also.21

MR. GELL: In that case, this Board may22

want to look into that matter, because they don't have23

a special exception.24

CHAIRPERSON GRIFFIS: No, I don't think25
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we're going to do that tonight.1

(Laughter.)2

MR. GELL: I submit to you that the Tart3

Gallery replaced another gallery. That's how they4

were able to move in there.5

CHAIRPERSON GRIFFIS: Okay.6

MR. GELL: So you would be very surprised7

if the figures that you came up with, the percentages8

that you came up with, would change dramatically if9

you took into account the relevant residential10

neighborhood and not just the more heavily non-11

residential portion south of R Street, is that right?12

MR. SUISMAN: They will change. I asked13

Mr. Williams that very question when we cross examined14

him, and his top of the head answer was that it's 5015

percent residential, 50 percent commercial. And even16

granting that, I don't think our position changes at17

all, particularly as the entry block, the key block,18

is 60 -- what is it, 69 percent residential --19

commercial.20

MR. GELL: Let me ask Ms. Lee a question.21

I'd like to ask you about any complaints that you may22

have made to any of the gallery owners or to the23

District of Columbia regarding noise or problems, even24

parking issues, and so forth, coming from the fact25
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that there are galleries there.1

MS. LEE: I haven't made any.2

MR. GELL: Okay.3

MS. LEE: Oh, yes, yes, yes. How could I4

have forgotten Victor? Oh. 2106 R. It's the Alex5

Gallery, and we've made -- we've had ongoing6

discussions over several years with various agencies7

of the District of Columbia about that gallery.8

MR. GELL: I think I've covered the issues9

so far. I'd like to be able to have an opportunity to10

rebut some of the points that were made.11

CHAIRPERSON GRIFFIS: Indeed. Okay. What12

we're going to do, we need to take a technical break13

for sound system stuff. So we'll be back in five14

minutes. When we return, you can have redirect of15

your witnesses, if needed, and then we'll go to --16

MR. GELL: I am sorry. There was one17

question.18

Ms. Lee, you mentioned a letter from a19

Dora Marcus. We've never received a copy of this.20

Was this sent to us at the same time it was submitted21

to the Board? This is a lady who is a member of your22

condominium.23

MR. SUISMAN: Yes. I delivered that24

letter and submitted it. I did not submit it to you25
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all, but I can give you a copy of it, if you would1

like.2

CHAIRPERSON GRIFFIS: Okay. Let's do3

that. We'll be back in five.4

(Whereupon, the proceedings in the5

foregoing matter went off the record at6

5:10 p.m. and went back on the record at7

5:19 p.m.)8

CHAIRPERSON GRIFFIS: Okay. Mr. Gell,9

you're finished cross examination?10

MR. GELL: I would ask one more question.11

Anybody can answer this who --12

CHAIRPERSON GRIFFIS: If I could have13

everyone's attention.14

MR. GELL: -- anyone may answer this who15

it applies to. I want to know if any of the people16

that have spoken have attempted to get an overlay zone17

that would restrict the number of galleries or18

restrict how close they could be, or in any way19

control the galleries through the activities of the20

Zoning Commission rather than the BZA.21

CHAIRPERSON GRIFFIS: We'll have a quick22

affirmative answer, if anyone has. Very well.23

MR. GELL: Okay. Thank you. That's all.24

CHAIRPERSON GRIFFIS: Okay. Thank you all25
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very much.1

Let's move on to -- do you want to present2

your rebuttal testimony now, Mr. Gell?3

MR. GELL: Yes, please. I wonder if --4

CHAIRPERSON GRIFFIS: Actually --5

MR. GELL: -- Mr. Williams could join us.6

MR. SALTZBURG: May I just address the7

Chair for a second?8

CHAIRPERSON GRIFFIS: Yes.9

MR. SALTZBURG: You were going to give me10

a chance, if I wanted to do redirect, and --11

MR. GELL: Oh, I'm sorry.12

MR. SALTZBURG: -- which, if I did, it13

would be one question.14

CHAIRPERSON GRIFFIS: Okay.15

MR. SALTZBURG: But I was really curious16

about this. We've been really appreciative of the17

time that you all have put in. And as you probably18

know, this is our third time down to try to get this19

hearing. What are the chances that we will complete20

this this evening? Because we'll do whatever we can21

to be brief, if that will aid you in reaching an end22

to the hearing.23

CHAIRPERSON GRIFFIS: Yes.24

MR. SALTZBURG: Because it's so hard on --25
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to get people here.1

CHAIRPERSON GRIFFIS: Right. Indeed. And2

that's why I wanted to take this assessment. I do3

want to get to the testimony of the people that have4

been here today. And then, what I need is an5

assessment of rebuttal and closing time from Mr. Gell.6

MR. GELL: I think a half hour should take7

care of both rebuttal and closing.8

CHAIRPERSON GRIFFIS: Okay. This is what9

we're going to do. We're going to get through10

testimony, so I'm going to have everyone -- we'll11

change out seats, and we can do that while I talk.12

People that are coming in, I'm going to ask that13

people in support fill the seats first on the left.14

And what I'm going to do, Mr. Gell, is15

have you do your rebuttal testimony and closing at the16

same time.17

MR. GELL: Would I do that after the18

neighborhood?19

CHAIRPERSON GRIFFIS: That's correct.20

MR. GELL: Yes.21

CHAIRPERSON GRIFFIS: Okay. And now, who22

else is here to testify? Very well.23

Then, if I could have you come up, sir,24

and have you been sworn in? Okay. Why don't you come25
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up? You're going to sit at the chair at the end here,1

and you can remain standing, give your attention down2

to the far right.3

MS. BAILEY: Is there anyone else who4

needs to be sworn in?5

(Whereupon, an oath was administered to6

those individuals planning to testify.)7

Thank you.8

CHAIRPERSON GRIFFIS: Good. We're going9

to start on my right. And what I need you to do is10

just give me your name and your address for the11

record, and then you can proceed. The clock will show12

three minutes, and you'll see it tick down. And13

there's a horrible noise at the end of the three14

minutes.15

I'm going to need you to turn on your16

mike. Just push. Perfect.17

MS. AMBROSE: Ellyn Ambrose.18

CHAIRPERSON GRIFFIS: Go ahead.19

MS. AMBROSE: I live at 1627 21st Street.20

I live in the apartment that is adjacent to the21

gallery.22

CHAIRPERSON GRIFFIS: Okay.23

MS. AMBROSE: I've lived there since July.24

First of all, I wanted to tell you that the art25
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gallery at 1621, Ira Pinto, I believe is only1

temporary until December.2

CHAIRPERSON GRIFFIS: Okay.3

MS. AMBROSE: That's what the owner told4

me. I came to -- I've lived in the neighborhood for5

10 years. I lived at 1627 21st Street -- I mean,6

1611 21st Street for nine years. I love the7

neighborhood. I came here because of the galleries.8

I came here because the galleries in Dupont Circle9

were the one thing that kept it alive.10

Secondly, the gallery has been a wonderful11

neighbor. They're quiet. They take care of their12

trash, their garage, everything else. And I've known13

of Andrea's Gallery for seven, eight years, I think,14

since they opened. They're in the neighborhood15

already. They're on 21st Street. To get there right16

now, you have to go down 21st Street anyway, unless17

you go to Mass and turn left.18

And I have no complaints for any of the19

galleries. To me, it's -- First Friday is about two20

hours once a month. It's 12, 14 hours a year. That's21

it.22

CHAIRPERSON GRIFFIS: Okay. Thank you23

very much.24

MS. AMBROSE: Thank you.25
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CHAIRPERSON GRIFFIS: Any questions from1

the Board? Very well.2

Any cross examination, Mr. Gell? We're3

going to do these one at a time. Very well.4

Sir?5

MR. HATFIELD: My name is David Hatfield,6

and I live at 2026 R Street, which is the property7

directly adjoining the Bass residence or former8

residence.9

My partner and I are in full support of10

the proposed gallery. It's been our experience that a11

gallery -- or when the house is leased out as12

residential, there's a lot more noise, and we're13

adversely affected a lot more. Excuse me, I'm a14

little nervous.15

CHAIRPERSON GRIFFIS: Take your time.16

MR. HATFIELD: Anyway, I like Andrea's17

Gallery. I like the quality of the art. I think it18

would only attract quality people to the neighborhood.19

We've never had any -- well, we've never had any20

problem with the Friday night gallery walks. So, what21

else.22

Oh, the reason we moved into the23

neighborhood was because of the galleries. You know,24

we enjoy art. We like the type of people that are25
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interested in art. And what else. I think that's it.1

CHAIRPERSON GRIFFIS: Very well. So I2

understand you to say that you, in fact, have3

encountered more detrimental impact from residential4

units that are adjacent to yours than from the5

galleries?6

MR. HATFIELD: Yes. This summer --7

specifically, this summer there were some law students8

who were living next door.9

CHAIRPERSON GRIFFIS: Okay. I don't need10

to know --11

MR. HATFIELD: Okay.12

CHAIRPERSON GRIFFIS: -- anecdotal13

information.14

MR. HATFIELD: Okay.15

CHAIRPERSON GRIFFIS: However, I just16

wanted to be clear on what your statement was.17

Very well. Any other questions from the18

Board?19

Cross examination, Mr. Gell?20

And, I'm sorry, also the representative of21

the party in opposition? Okay. Any -- good.22

Thank you very much. You were finished,23

correct?24

MR. HATFIELD: Yes.25
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CHAIRPERSON GRIFFIS: Okay. Yes?1

MS. PINTO: Good evening, everyone, the2

panel, Mr. Chairman, and the Board, and everyone here.3

Some faces are quite familiar.4

I am Ira Pinto. You all heard about it.5

And I've been in that neighborhood for four years.6

Prior to my opening of the gallery, one of7

the things that attracted to me was the fact that8

there were wonderful galleries in that particular area9

-- the Phillips Collection, which I am a member. I10

have a bachelor's and a master's degree in art11

history.12

And when I look at the property in which13

later on became my art gallery, was in total shambles,14

and had been for quite some time -- broken windows,15

garbage, and everything. I spent a lot of time16

physically cleaning, making the premises a beautiful17

site, and to enhance it -- took a great respect about18

coming to family neighborhood.19

I put in planters. I replaced broken20

windows. I took a great deal of attention in how I21

would even place my awning, so I would not infringe or22

insult or upset the neighbors which I knew they were23

residents of that block.24

I had operated a gallery for almost five25
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-- four years in that location, and I have never had1

any complaints from any of my neighbors. On the2

contrary, I became familiar with most of my neighbors,3

including the Basses, and meeting his children and his4

wife, and they -- they used to come to the gallery5

with their children.6

And I noticed their interest in art, and7

they attended several of my openings. And they8

encouraged their children to look at the artwork and9

everything.10

And when I heard that they were having11

problems in opening a gallery, of course, I -- I am in12

a business. I'm in a business and obviously not13

making money on the business, because it takes a lot14

of passion for some of us to be in a business.15

But due to the passion and the love of the16

arts, we wanted to provide the community with the17

exposure of beautiful works. And the people that18

comes to the galleries, not only on First Fridays but19

in regular business hours, highly culture, educated20

people. They never make noises on opening.21

They never left garbage outside of my22

premises, because I never serve beer or plastic23

glasses. On the contrary, I used to bring glasses and24

silver trays and make everything elegant in order not25
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to insult my neighbors.1

CHAIRPERSON GRIFFIS: Indeed. If you2

could summarize.3

MS. PINTO: And parking has never been a4

problem. On the contrary, I want to bring this up5

because I heard that time and time again -- parking.6

All my postcards or any advertisement, I7

noted precisely that my future buyers or clients, that8

the Metro red line was right there by the Dupont9

Circle, and that was one of the reasons I considered10

the opening of my business in that neighborhood.11

CHAIRPERSON GRIFFIS: Okay.12

MS. PINTO: And parking is available in13

the hotel, and that was also posted on postcards.14

And --15

CHAIRPERSON GRIFFIS: I'm going to have to16

interrupt you now and --17

MS. PINTO: Yes. And that's what I wanted18

to emphasize, that --19

CHAIRPERSON GRIFFIS: Okay.20

MS. PINTO: -- I never felt that I was21

taking away parking from my neighbors.22

CHAIRPERSON GRIFFIS: Good. Thank you23

very much.24

MS. PINTO: You're welcome.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

237

CHAIRPERSON GRIFFIS: Mr. Gell?1

MR. GELL: Ms. Pinto, you have mentioned2

parking. Could you identify the parking spaces that3

people used who come to your gallery? I mean, parking4

garages.5

MS. PINTO: Parking garages, they use the6

Hilton Embassy Row. That's what I always promoted in7

any of my publications, in postcards, in opening8

invitations to the gallery.9

MR. GELL: Do they also use the Fairfax or10

-- which is now the Marriott?11

MS. PINTO: Yes, they usually was -- they12

were promoted to use those parking, because it's a13

service that we also provided to the people coming to14

our business.15

CHAIRPERSON GRIFFIS: indeed.16

MR. GELL: And what about the Weston?17

MS. PINTO: Yes. They also have parking,18

and also off of Connecticut Avenue and Florida there19

is another parking lot that we also let the public20

know that is available.21

MR. GELL: Okay. Thank you very much.22

MS. PINTO: You're welcome.23

CHAIRPERSON GRIFFIS: Very well.24

MR. McGRATH: Can I switch my chair, so I25
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can look at the Board?1

CHAIRPERSON GRIFFIS: Absolutely.2

Thank you all very much. You can take3

your seats.4

MR. McGRATH: Thank you, Mr. Chairman, and5

members of the Board, for permitting me to be heard.6

My name is James McGrath. I have been in the7

neighborhood even longer than Mort Schussheim, which8

means 30 years. I'm Chairman of TENAC, the D.C.9

Tenant's Advocacy Coalition, and I'm very pleased to10

be here.11

Some time ago, The Washington Post did a12

piece, and they talked about Starbucks in the13

neighborhood. And they talked about the fact that14

there are eight Starbucks within the radius of 1015

blocks of the circle and 15 within a one mile radius16

of the circle, which destroys the character of the17

neighborhood from "overzealous retailers."18

If Starbucks destroys a neighborhood for19

overzealous retailers, in that larger extended block,20

imagine what the concentration of galleries does in21

the smaller concentration of blocks.22

This was characterized by The Post as23

mallification -- in other words, the extension of a24

mall. And if we substitute galleries for Starbucks,25
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we have the same equation, except that one purveys art1

and the other one coffee.2

This is a small residential enclave left.3

Across the street is the mother of all galleries, the4

Phillips Collection. And around the corner is a slew5

of other galleries on R Street.6

The question is: how much is enough?7

Can't we give these poor people a break? And for all8

of these reasons, I respectfully ask that you deny9

this application. I thank you very much.10

CHAIRPERSON GRIFFIS: Thank you very much.11

Questions from the Board?12

Mr. Gell?13

MR. GELL: Let me ask you a rhetorical14

question. Does the Starbucks have more than four or15

five or even 12 customers a day?16

MR. McGRATH: Oh, I'm certain they do.17

CHAIRPERSON GRIFFIS: Okay.18

MR. GELL: Okay. And you can't find any19

difference between the two?20

MR. McGRATH: Well, it seems to me that21

when you're talking about a small enclave of22

residential properties, which this is, and the23

shrinkage from yesteryear, which indicates a much24

larger concentration of residential properties, we're25
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really talking about a decline in residential zoning1

of epic proportions it seems to me, and commercial2

development is on Connecticut Avenue.3

However, The Post saw fit to talk about4

that proliferation and characterize it as an intrusion5

in the neighborhood and as a decline in the values of6

that neighborhood. They called it the mall and7

mallification and a growing threat to that community.8

How much more so should galleries be in a9

much less concentrated area than Starbucks on10

Connecticut Avenue?11

CHAIRPERSON GRIFFIS: Good. I think the12

Board is aware of the analogy, and I think it's an13

interesting one to bring up. I don't think you're14

making the case that, in fact, Starbucks and gallery15

are the same uses, types of businesses, or anything16

like that. Starbucks is a very aggressive retailer17

that puts others out of business. But I think the18

analogy is --19

MR. McGRATH: So aren't these galleries,20

Mr. Chairman.21

CHAIRPERSON GRIFFIS: Well, there it is.22

Anything else, Mr. Gell?23

MR. GELL: No.24

CHAIRPERSON GRIFFIS: Okay. Good. Thank25
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you all very much.1

Mr. Gell, closing rebuttal testimony you2

indicate would be 25 minutes?3

MR. GELL: I'll try to keep it to that. I4

thought perhaps a half hour, but I'll keep it as short5

as I possibly can.6

CHAIRPERSON GRIFFIS: I must have misheard7

you. Okay.8

We are -- here's the reality of it.9

Several Board members this evening have appointments10

that they need to be at. That means we walk out of11

here close to 6:00. So what we'll do is move ahead12

until 6:00, and we're just going to have to revisit13

that when we get absolutely close.14

Yes, sir?15

MR. SALTZBURG: If it will help you, and16

help us reach a conclusion, no matter what he does, if17

he will take 20 minutes for whatever he wants to do,18

examining witnesses, closing, I will limit my19

examination to five minutes, and five minutes20

rebuttal, and we'd be out. I'm prepared to do it21

under -- no matter what he does.22

CHAIRPERSON GRIFFIS: Okay.23

MR. SALTZBURG: But I think that it would24

be in everybody's best interest to try to avoid having25
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to continue this to another day.1

CHAIRPERSON GRIFFIS: Let me make total2

clarification. Mr. Gell has the ball for the rest of3

this hearing. He is going to do rebuttal and closing4

remarks. So I don't --5

MR. GELL: I'm going to ask Mr. Bass to6

take just a minute or so for one clarification on a7

factor relating to the Tart Gallery. Mr. Bass?8

MR. BASS: Thank you. There is no longer9

any Tart Gallery. The residents at 2105 R Street is a10

single-family residence. There's no art gallery11

there, hasn't been one, there isn't one there now.12

Judith Tart, one of the occupants of the13

residence, has a home business. She is in the14

business of restoring art, and she has a private15

studio. It's not open to the public, there's no sign,16

and it's part of her residence.17

Thank you.18

CHAIRPERSON GRIFFIS: Okay.19

MR. GELL: Thank you.20

Mr. Williams has some information to rebut21

information that you were given. Lindsley Williams.22

MR. WILLIAMS: Good evening, ladies and23

gentlemen. I'm glad to be here. I hope to speak24

briefly and convince you of some new information, and25
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really to refine information that has previously been1

discussed.2

First, for the record, let me simply3

declare that there are parking garages. There were4

several questions about where could people park.5

There are parking garages that are open to the public.6

There's a Colonial Garage at the Riggs Bank. There7

is hotel parking at both the Embassy Row and at the8

Weston and above the Rite Aid at Florida and9

Connecticut Avenue, in addition to other spaces and10

other hotels further away. But there are commercial11

garages that are open to the public.12

A corollary to that point is that both Ms.13

Marinkovich and her partner, Mr. Burton, and, as far14

as I know, the other gallery owners, make prominent15

reference to the availability of Metro. And anybody16

that has tried to come to this area once by car will17

remind themselves the next time that they'll take18

Metro. That's the way most people get there, as she19

testified. I just wanted to remind you of that theme20

of the testimony that was provided before.21

MR. WILLIAMS: There have been some22

questions about the -- in fact, Mr. McGrath's comments23

about this great loss of residential housing stock.24

And the question was: well, since when? And that's25
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really a pretty good question.1

In fact, the original uses of the2

buildings in the larger area that we're looking at --3

and by the "larger area" I hope you'll go back to the4

map that I included in my report, which includes most5

of the area that Mr. Suisman and the group in6

opposition included, but it also included the7

residentially zoned portions of the two squares to the8

north.9

I'm going to be making additional10

reference to that. But there are a number of11

properties that are in this area which were former12

galleries that have converted to being residential, or13

which were former storefront properties and which have14

been in other uses, is the best I can describe it.15

1627 is a case which I referenced earlier16

where the Board decided in 1990 to allow an art17

gallery to be established. That -- my inspection of18

that property -- is a former property that was in some19

form of commercial use over the years before 1958 when20

the current zoning regulations were adopted.21

To the north of the Nora Restaurant on22

Florida Avenue, I believe it's at 2120 Florida,23

there's a property that is marked in the assessment24

records as having commercial attributes. The25
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properties immediately north of the Nora property1

itself are marked as organic food.2

Again, former storefront properties that3

may have had residential uses above them, but there is4

clearly a pattern in this area of the kinds of Mom and5

Pop stores, convenience stores that were6

characteristic of much of the District of Columbia in7

an earlier era.8

Now, I did some research back into the9

case that brought us here in the first place. This is10

Case Number 86-8. And the first thing I wanted to do11

is to supply the opposition with a document which is12

out of that record. It's Exhibit 36B of that case13

record, and it is a report that was prepared by the14

Office of Planning which identifies the galleries in15

the city that existed at that time, and it groups them16

conveniently by area, including those in the Dupont17

Circle area.18

When you get this report from staff,19

you'll see that I've ticked with checkmarks five of20

the properties which reading from the bottom up are as21

follows: 20006 R Street, 2017 Q Street, 1706 21st22

Street, 2016 R Street, and something called here or23

typed in here as 727 21st Street. That seems out of24

place, because that's a downtown address, but the25
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zoning is right and proper with this. And, in fact,1

that's the same address that I just pointed to2

earlier, 1727, and I believe it is a typo.3

So what we have here is some evidence of4

what galleries -- what stock of galleries there used5

to be in town. I have not gone through this to see6

where all of them have gone. I have looked at the7

ones that existed before in the residentially zoned,8

or the non-commercially zoned area of the four squares9

that are before us in this case, and they are the ones10

that I have marked.11

You'll also note that I have annotated12

with a question mark the zoning which shows in the13

former -- in the older OP report as C-3-B against14

20006 R Street. That is an R-5-B property, and I15

believe it always has been. Again, I believe that's a16

typo, and you'll -- you can do with this report as you17

will.18

You also heard from Mr. Gell that -- when19

he was asking Mr. Suisman about the source of his20

data, and I became very concerned and surprised,21

frankly, at the statistical conclusions that Mr.22

Suisman drew and went back to the records that I have.23

First, I spent a great deal of time trying24

to figure out what was the Metropolitan Regional25
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Information Systems or Realty Information System, and1

I got into several roadblocks because it was a2

proprietary data system, and I couldn't get into it.3

So I went to city records, and I went to4

city records. And on the basis of those city records,5

I will first state some conclusions that I have6

reached about the characteristics of this area.7

And this is an Excel spreadsheet that I8

have prepared. And essentially my conclusions are9

this. That if you look at the raw amount of land and10

attribute whole buildings that have any portion of11

themselves dedicated to art galleries, and you12

dedicate that whole building as being a commercial13

use, you can reach toward the figures that Mr. Suisman14

supplied, if you look at the entire area that I've15

delineated, the area being the two squares that they16

examined and the two squares to the north.17

Taking all of that, and taking the worst18

case possible, which is to say once there is a square19

foot of the building that is used for an art gallery,20

you'd count the whole of its land and the whole of21

that building as a non-residential use.22

Then, you can push up and get -- and23

arrive at a conclusion that in the area right now some24

55,000 square feet of buildings are contaminated, if25
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you want to put it that way, contaminated with having1

been an art gallery.2

What I did, however, is to say, no, that's3

not the right way to go about this. The right way to4

go about this is to look at the proportion of the5

buildings that are, in fact, used as art galleries.6

And if you go to the second page, you will see that --7

and I've listed -- I'm sorry -- on the first page,8

I've listed the 12 properties. Some of the properties9

have multiple galleries. I'm sorry. You guys don't10

have this yet. I'm way of the game.11

CHAIRPERSON GRIFFIS: No, we don't.12

MR. WILLIAMS: I am sorry.13

CHAIRPERSON GRIFFIS: That's all right.14

MR. WILLIAMS: I was trying to do it15

quickly, and I --16

CHAIRPERSON GRIFFIS: And continue to go17

quickly. But I think get to the --18

MR. WILLIAMS: Okay.19

CHAIRPERSON GRIFFIS: Get to the --20

MR. WILLIAMS: I extracted to the 1221

properties, some of which have multiple galleries in22

them. And here is what I got to -- bottom line.23

If you take the 12 -- the 10 galleries24

that are -- the 10 properties that have galleries on25
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them now that are open, and this reflects the Pinto is1

closed and the one at 2029 is also closed -- that was2

the Penzler Gallery -- then I conclude, with3

attribution of the square footages, based on what I've4

described, that you have somewhere between 2.1 percent5

and 2.6 percent of the land area being used for art6

gallery purposes, that you have, for residential7

purposes, 54-1/2 percent and that the other8

institutional uses or other non-residential, non-9

gallery uses are 43.4 percent. This is the land area.10

Looked at in terms of the buildings11

themselves, the percentages are comparable but12

different. They are either 2.8 to 3.6 percent of the13

building area in gallery use, 39.4 percent in non-14

residential/non-gallery use, and 57 percent in use for15

residential stock, as I have described it.16

A couple of footnotes in all of this, Mr.17

Chairman, and members, is that I had to put in a18

couple of figures, and they are circled here in19

italics. I had to estimate the size of the Nora20

Restaurant. That's on the top of the third page where21

you see that it's estimated at --22

CHAIRPERSON GRIFFIS: Okay. But there's23

nothing critical that's going to change the24

percentages.25
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MR. WILLIAMS: Nothing critical at all.1

CHAIRPERSON GRIFFIS: I think that it's2

pretty clear to the Board what you've done in this --3

MR. WILLIAMS: And so I come to the4

conclusion, Mr. Chairman, and members of the Board,5

that art galleries are not at all the use that is6

establishing the character of this area.7

And that there is a loss in art galleries,8

and what we have now is a proposal from an applicant9

to dedicate part of one residential unit, not to lose10

that residential unit, but to dedicate part of it for11

use as an art gallery, and, I contend, within the12

conditions that have been suggested by the applicant13

that this art gallery will not have any adverse impact14

at all on the neighborhood despite the fears of others15

that it will.16

I just cannot reach the conclusion that17

they have. I can talk with great passion about this18

for much longer than you want me to, and so I think19

what I should do now is ask Mr. Gell if I've said20

enough.21

MR. GELL: Thank you very much, Mr.22

Williams. I appreciate your testimony.23

I'm ready to start my summation, if you're24

ready.25
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CHAIRPERSON GRIFFIS: Absolutely.1

MR. GELL: Okay. Well, thank you, Mr.2

Chairman, members of the Board. I realize we have a3

heavy burden. After hearing from some of the local4

neighbors -- and I think it's not unfair to call them5

the vocal minority of neighbors, since many more6

people have signed on to our agreement than oppose it,7

and from the ANC and the Office of Planning and DCCA8

and a couple of council members, although I understand9

there was a change from Jack Evans, a letter which10

apparently you were given today --11

CHAIRPERSON GRIFFIS: Actually not. Do12

you have that letter?13

MR. GELL: No? Yes?14

(Pause.)15

CHAIRPERSON GRIFFIS: Okay. I'll pass16

this around.17

MR. GELL: Despite all that, we still ask18

you to approve this special exception. Many19

applicants probably would have withdrawn at this20

point, but we press our case because we believe the21

opposition is fighting the wrong battle in the wrong22

place.23

What the Board is asked to determine is24

whether this gallery operated under the constraints25
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that are embodied in the Neighborhood Cooperation1

Agreement and the other conditions the Board has2

imposed, and others that, in fact, in our testimony we3

have agreed to accept that it goes beyond that4

Neighborhood Cooperation Agreement, that it will not5

have a negative effect on the neighborhood. And we6

believe we've met our burden, and we believe the other7

side has not.8

Mr. Williams has said the small gallery9

would have a de minimis impact. He has looked at10

noise, light, traffic, and parking, and has backed up11

his conclusions with good evidence and years of12

experience.13

Mr. Bass testified that when the space was14

used for a group home there were far greater negative15

consequences such as noise, trash, troublesome16

behavior, parking problems, than this gallery would17

be.18

The package of conditions we've accepted19

will assure that not only this gallery but any future20

gallery on the site will enhance rather than detract21

from the neighborhood.22

Sixty-five -- I was going to say 65 -- 64,23

I guess, of the closest neighbors have signed the24

agreement because they believe the gallery will25
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contribute to the vibrant residential character of the1

urban neighborhood, and they are concerned that there2

has been a loss of galleries to the tune of four,3

maybe five, and maybe six. We're not sure how those4

two properties will sell, when they are sold, that5

currently house galleries.6

But the Office of Planning report7

concluded this gallery would have a negative impact,8

and we think their -- their report was deficient.9

First of all, they never mentioned the fact that there10

was a net loss of four galleries in the last nine11

years.12

Second, our conditions were dismissed with13

the statement, "Well, we don't know how they'll be14

enforced." The BZA has used conditions like these for15

years. And if the BZA were to agree with the Office16

of Planning, it would seriously hamstring the BZA in17

future cases.18

Ironically, the neighbors rejected our19

proffer of additional enforcement mechanisms in favor20

of an all-out attack on the gallery. Our parking was21

dismissed. Apparently, they were confused about how22

many parking spaces we had, which is three, more than23

any other gallery perhaps in the entire neighborhood.24

There is no basis for the conclusion that25
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adding one gallery to the 13 already there will mean a1

significant increase in the number of people attending2

the First Friday evenings.3

I want to skip some to move this along.4

And there was no explanation as to why the5

loss of residential space was not a concern that --6

they say they are concerned about now. It was not a7

concern of OP when they supported the Phillips8

expansion, when there were four or five more galleries9

than there are now, and there was no suggestion that10

OP ever considered changing the zoning regulations11

through the Zoning Commission.12

The vocal minority has said that it will13

tip the delicate balance between residential and non-14

residential uses. They say this, despite the fact15

that we have agreed to maintain roughly half the16

building for residential use -- residence for up to17

three people. But they talk about a tipping point.18

They have the impression that the19

neighborhood is in danger of losing all its20

residential character. They do so, however, without21

convincing studies to back up that impression. To be22

sure, the Phillips expanded by taking over an adjacent23

apartment house -- a change the neighbors did not24

oppose in the final analysis.25
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But what impact did it really have on the1

residential character of the neighborhood? Tipping2

points are very hard to measure. They are very3

subjective. It implies that once this point is4

reached the neighborhood will forever be non-5

residential or feel non-residential. And then they6

have cited M Street and P Street as two examples of7

when -- of how this can happen.8

Well, M Street is zoned SP-1. P Street is9

zoned C. It's C-1-A, C-1-B, C-1-C, depending on which10

area you're talking about between Dupont Circle and11

22nd Street.12

This area is zoned R-5-B. There's no13

indication that the Zoning Commission or anybody else14

is suggesting a change in that zoning, and it will, in15

fact, protect the neighborhood for a long time. And16

if anybody sets up an office, they're going to have to17

move that office because it's not permitted.18

But here are some of the objective ways of19

looking at this question of residential feel. Ask20

whether people stop looking for homes in the21

neighborhood because it lacks a residential feel. Ask22

whether neighbors complain that their neighborhood has23

lost its appeal as a place to live. And 64 -- a large24

majority of people -- have said no, by supporting the25
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additional gallery.1

And ask whether residential prices have2

come down. Ask whether retail and restaurants and3

other blatantly non-residential uses have crept in, or4

even attempted to. This can't happen in an R-5 zone.5

But the opposition presented evidence that6

one 15-unit building was bought for museum expansion,7

and the percentages of non-residential use have gone8

up at the expense of residential. But they look at9

the map, and they look at only the bottom half of the10

neighborhood, not the whole neighborhood.11

And Mr. Williams I think has shown that if12

you look at the entire neighborhood a very different13

picture emerges.14

Well, they say we're on a slippery slope.15

Approving this gallery will start a landslide from16

which we will not recover. But the evidence points in17

the other direction. This is the first application18

for a special exception for a gallery since 1990. And19

a gallery that came in for that, the Tyler House,20

doesn't exist anymore.21

In general, the movement toward22

residential or non-residential has gone sometimes in23

one direction, sometimes in another. But overall,24

it's gone in the direction of residential.25
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We look at the loss of 15 residential1

units in the building taken over by the Phillips, but2

in the last 10 years -- and this is in materials that3

we've submitted -- over 22 living units have replaced4

non-residential units at 21st and R Street, very close5

to the gallery that we're proposing.6

There has been a net loss of four7

galleries, maybe five, maybe six, when everything is8

said and done. And once a gallery is converted to a9

residence, a special exception would be needed to10

reconvert it to a gallery.11

Private galleries lend a vibrancy and an12

excitement to the neighborhood, which led many of the13

opponents as well as many of the supporters to buy14

homes there in the first place. It is this component15

that in most -- that is most in danger of16

disappearing.17

The net loss of four galleries is a18

serious impact -- will make a serious impact on the19

ambience that makes this neighborhood so special.20

Mr. Schussheim and the others, however,21

have decided that there are enough, maybe too many22

galleries. Rather than look at the specific merits of23

this case, they want to use this case as a way to send24

a message to other property owners that they had25
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better not spend the time and money to seek a special1

exception.2

Why do I say this? Well, if the issue was3

the impact of the gallery in terms of light, noise,4

parking, traffic, they would have been willing to meet5

with us. Rather, they rebuffed every effort to have a6

meeting after the first meeting that we called on7

September 4th.8

Mr. Saltzburg, who was selected to9

negotiate an agreement with us did not even take it10

seriously enough to share it with the other neighbors11

-- any of the drafts of the agreement. They were12

shocked when we came to the ANC meeting and told them13

that we had been negotiating such an agreement.14

I think if Mr. Micone were here he would15

say that it was his understanding that this was not a16

finalized agreement, that, in fact, it was an17

agreement that was very much in discussion, that there18

were still points at issue.19

Now, Vince Micone also said that -- in his20

letter to the Board that this gallery might be21

acceptable if it were a home occupation, rather than22

having to grant a special exception. Well, a home23

occupation would also need a special exception for a24

gallery.25
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But be that as it may, such a home1

occupation would occupy maybe a little less space than2

what we're asking for. It would still have the same3

sign, attract the same visitors.4

When Mr. Schussheim bought his house, the5

rule in R-5-B was that galleries could establish in6

the neighborhood as a matter of right. No special7

exception was needed.8

In 1988, this was changed. But the9

Commission reconfirmed their desire to have not a10

residential neighborhood but a mixed use neighborhood.11

That is, a neighborhood that has residences and12

galleries and, in fact, museums and other things that13

are permitted in R-5-B.14

They wanted the BZA to look at the impact15

of a particular gallery, but they decided that, in16

fact, galleries added to, not detracted from, the17

general neighborhood. And I think I quoted in the18

past some portions of that. I won't do that again.19

But if you'll look at that order, they say20

art is one element of this diversity that should be21

encouraged with reasonable controls.22

They were not looking to the BZA to23

determine that gallery use was no longer an24

appropriate use in that neighborhood. That was the25
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Commission's province.1

They did want the BZA to protect2

neighborhoods from undue intrusion. By using this as3

a test case to scare other potential galleries away,4

the neighbors are engaging in something that sounds to5

me like rulemaking, not like contested case procedures6

before the BZA. And rulemaking is the province of the7

Zoning Commission.8

And over the years, they chose not to9

pursue that avenue. They could have asked for an10

overlay zone, restricting the number of galleries or11

making sure they didn't establish themselves close to12

each other, much like the rules on community residence13

facilities.14

They took none of these opportunities. We15

even offered to assist such an effort, but we were16

rebuffed. I think Mr. Micone also suggested to me17

that this might be something we could offer, and, in18

fact, we did. But perhaps they fear that the majority19

of neighbors would come out at such a hearing and20

oppose the effort to put further controls.21

In short, we think we've met our burden,22

and we think the BZA ought to look at this as the23

proposal that it is, which is a very low impact24

gallery in a neighborhood that wants galleries, needs25
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galleries, delights in galleries, and where the1

conditions that we have agreed to, which are quite2

extensive, would, in fact, protect all of the3

neighbors from the unwanted intrusions that they fear.4

Thank you very much.5

CHAIRPERSON GRIFFIS: Good. Thank you6

very much, Mr. Gell.7

Okay. At this time, we're going to set8

this for decisionmaking. We're going to run through9

the dates in which submissions are going to be made.10

And in light of the fact that new written submissions11

have been made into the record, I will leave the12

record open for any sort of written rebuttal testimony13

or information that addresses that new information14

that we received from Mr. Williams.15

That being said, what are we looking at16

for a decisionmaking date?17

SECRETARY PRUITT: Well, Mr. Chairman,18

January would be your next meeting, but you have a19

very heavy agenda already on there. So I would20

suggest that we either set it for a special public21

meeting in the middle of January or for February. You22

have the Gonzales case on January 7th, and D.C. Office23

of Aging, those two decisions, which are pretty24

controversial.25
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However, we could do a special public1

meeting on January 14th, if you didn't want to wait2

all the way until February.3

CHAIRPERSON GRIFFIS: Yes, let's set it4

for the 14th.5

SECRETARY PRUITT: Okay. If we have a6

decision on the 14th -- I'll let Ms. Bailey run7

through the actual submissions, but I understand that8

submissions would be due on the 25th -- excuse me, the9

20th of December. Responses would be due on the 27th.10

Findings of fact, draft orders, would be on -- due on11

the 3rd for a decision on the 14th at 9:00, a special12

public meeting.13

MR. SALTZBURG: Mr. Chairman, I just have14

a question for the Board.15

CHAIRPERSON GRIFFIS: Yes.16

MR. SALTZBURG: This is not my specialty.17

I'd just -- my question is: do the opponents have a18

chance to sum up?19

CHAIRPERSON GRIFFIS: Oh. Well, I'm20

sorry --21

MR. SALTZBURG: I know you have to --22

CHAIRPERSON GRIFFIS: -- if that wasn't23

clear. The opponent's case is made all on one block,24

so it -- it is witnesses, it is presentation of them,25
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and then closing. If you feel you didn't have an1

opportunity to do that, I'd have no objection from my2

Board with taking that in written form. And I think3

it's an important piece.4

Also, we're going to be asking for5

findings of fact and conclusions of law from you, and6

so you can have a separate submission, or, in fact, it7

can be included within that.8

MR. SALTZBURG: We will do that. I didn't9

know. We did cut down our time, as you know, from10

that hour to a half. We used it -- is the Board -- I11

know you mentioned Board members have to leave. Is --12

would five brief minutes now be out of order? I know13

it's been a long day. And if it would prejudice our14

case, I wouldn't do it, but --15

MEMBER PARSONS: Mr. Chairman, I think the16

best way to do this is certainly you're going to17

produce findings of fact and conclusions of law, and18

it's the best way to summarize, not on the fly in a19

hurry. We will read that material as it comes in.20

MR. SALTZBURG: I take it, then, the -- I21

have the assurance of the Board that since we haven't22

responded, and since I was unaware that -- that we23

should have responded, should have summed up before we24

heard the sum up of the proponents, that you won't25
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assume that we have -- that we are not prepared to1

answer what you've just heard.2

MEMBER PARSONS: I do not assume that. I3

mean --4

CHAIRPERSON GRIFFIS: No, I don't think5

there's an assumption of that. In fact, Mr. Parsons6

brings up an excellent point. Although we do listen7

to everything here, when it comes in in a concise,8

written form, that is a substantial item that we use9

in our deliberation. So I think his point is well10

that it may actually be stronger if --11

MR. SALTZBURG: Okay.12

CHAIRPERSON GRIFFIS: -- if written.13

MEMBER ZAIDAIN: And in speaking for this14

Board member, I really appreciate the flexibility15

you've shown. And so any -- all of your written16

submissions will definitely be -- I mean, not that we17

don't always read them thoroughly anyway. But I would18

encourage that definitely.19

MR. GELL: Mr. Chairman, unfortunately, if20

you do it that way, I won't have had the benefit of21

knowing what he would say. And I would hope that22

maybe five minutes could be given to him to do it, if23

that's --24

MEMBER ZAIDAIN: Isn't there a procedure?25

26
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

SECRETARY PRUITT: Mr. Chairman, may I3

make a suggestion?4

MEMBER ZAIDAIN: Yes. Isn't it our5

procedure, though, for the applicant to have the last6

word?7

SECRETARY PRUITT: I was just going to --8

may I make a suggestion? You could add that as a9

submission, so that the opponents can have a10

submission that everybody's submission would be due on11

the 20th. And then parties would be able to respond12

to the submissions the following week.13

CHAIRPERSON GRIFFIS: Right.14

SECRETARY PRUITT: So, therefore,15

everybody would be able to respond to what everyone16

has said. And then the week after that, again, on17

January 3rd, it would be the findings of fact. So by18

the time you're ready to do your findings of fact,19

everyone would have the same information and have been20

able to respond to everything.21

MR. GELL: That's fine.22

MR. WILLIAMS: As a procedural question,23

the first date that things are due is when again?24

SECRETARY PRUITT: The first date things25
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are due -- the 20th of December.1

MR. WILLIAMS: Is there a reason we need2

to -- have to wait that long and then put the back and3

forth over the New Year's and Christmas? I'm4

wondering, if people could get it in a week earlier,5

whether we could --6

SECRETARY PRUITT: Well, that's up to you7

all. I mean, I didn't --8

MR. WILLIAMS: But my point would be to9

get our submissions, and, likewise, opposition's10

and --11

MR. SALTZBURG: I'm in trial for two12

weeks.13

SECRETARY PRUITT: The submission date is14

really more up to you all on how quickly you can get15

things in. My understanding right now there is only16

three issues, three items requested, so that's not a17

lot. But if you -- it also works on how you are able18

to work it in your schedule. So I'm flexible. I'm19

just --20

MR. SALTZBURG: It doesn't work for me21

before the 20th.22

MR. GELL: Would it be possible, Sheri, to23

go over what is requested? What are the items?24

SECRETARY PRUITT: Certainly. I'll let25
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Ms. Bailey do it.1

MS. BAILEY: The items that I have to be2

submitted are the Office of Planning is to submit3

comments to the supplemental report. Ms. Thomas had4

discussed some conditions, and those were the -- those5

items are to be submitted.6

The second thing is Mr. Suisman is to7

provide information based on how he prepared the8

calculations to determine the square footage of the9

residential properties in relationship to the10

commercial properties in the neighborhood.11

And then the last thing I have is the12

opposition summation, and, of course, the findings of13

fact.14

CHAIRPERSON GRIFFIS: Everybody clear on15

that?16

MR. GELL: Well, the findings would be17

later.18

SECRETARY PRUITT: Correct.19

MR. GELL: We were just talking about --20

CHAIRPERSON GRIFFIS: We're just talking21

submissions.22

SECRETARY PRUITT: Just submissions are --23

CHAIRPERSON GRIFFIS: We'll match them up24

with dates in a minute. We're full service here.25
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MR. WILLIAMS: I believe that there was an1

opportunity for opponents to respond to what I just2

put in. I don't mean to be adding to the list, but3

wasn't there some --4

CHAIRPERSON GRIFFIS: Yes. Was that not5

an item listed?6

SECRETARY PRUITT: Well, yes. Actually,7

she kind of wrapped it up, I believe, in opposition's8

response or rebuttal.9

CHAIRPERSON GRIFFIS: Right. Response,10

rebuttal, and conclusion.11

Okay. Is everyone clear on what is going12

to be submitted and who is submitting it?13

MR. SALTZBURG: I believe so. Just14

correct me if I'm wrong, we're not worried about the15

Office of Planning does its thing --16

CHAIRPERSON GRIFFIS: No.17

MR. SALTZBURG: -- Mr. Suisman will do his18

submission, the opposition -- there's a submission --19

a response, rebuttal, and conclusions, which includes20

our summation.21

CHAIRPERSON GRIFFIS: That is correct.22

MR. SALTZBURG: Okay. That was the 20th?23

SECRETARY PRUITT: Correct. Now that date24

is flexible, if you'd like to move it up, you know,25
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make it closer, earlier in December.1

MR. SALTZBURG: I can't possibly move it2

up, but --3

CHAIRPERSON GRIFFIS: Right. No, we're4

holding on the 20th of December for that -- those5

submissions.6

SECRETARY PRUITT: So I'll go over the7

dates again, just to be clear on it. The 20th, the8

submissions will be due that we just talked about.9

The 27th, responses by parties to those submissions10

would be due. And then the following week, on11

January 3rd, let me -- hold on. Let me see if we can12

make it a little later.13

MR. GELL: I'm sorry. Did you say the14

28th?15

SECRETARY PRUITT: 27th.16

MR. GELL: I'm sorry, 27th.17

MR. SALTZBURG: And January 3rd was18

findings of fact.19

SECRETARY PRUITT: Findings of fact, yes.20

We could actually stretch that to the 6th, so that --21

with the holiday.22

MR. SALTZBURG: 6th?23

SECRETARY PRUITT: Yes, make it a little24

easier. Harder on us, easier on you. For a decision25
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January 14th at 9:00 at a special public meeting.1

CHAIRPERSON GRIFFIS: Okay. Everybody2

clear? Submissions? Dates?3

Then, last word is on our public meeting,4

of course, we have no further testimony. It is a5

deliberative session for the Board. You are all6

welcome to be here, but there won't be an opportunity7

for you to address the Board at that time.8

And with that, I would then adjourn our9

26 November 2002 afternoon hearing, and wish you all a10

great evening and a Happy Thanksgiving. And get home11

before it snows.12

(Whereupon, at 6:10 p.m., the proceedings13

in the foregoing matter were adjourned.)14
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