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P-ROGCGEEDI-NGS
(9:55 a.m)

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentlenen. Let nme call this hearing to order

This is the 26 Novenber 2002 public
hearing of the Board of Zoning Adjustnent of the
D strict of Colunbia.

M/ nane is CGeoff Giffis. | am Chairnman.

Joining ne today is Vice Chair, M. Anne Renshaw, and
M. Curtis Etherly. Also with us today, representing
National Capital Planning Conm ssion, is M. Zaidain.

And representing the Zoning Conmm ssion with us this
norning is M. Parsons who wll be wth us
nonentarily.

Copies of today's hearing agenda are
avail able for vyou. They are located at the table
where vyou entered into the hearing room | f
addi tional copies are needed, please let staff know,
and we wi ||l nmake them avail abl e.

Al so, please be aware that all proceedi ngs
today are being recorded, which is why we had a slight
del ay, so that we could get that up and running. The
i mportant piece of that is this. It is not that we
cannot hear you, but, rather, to establish the

official record.
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So everything said in the hearing room
nmust be nade on the record. That means you nust speak
into a mcrophone, and that m crophone should be on.
VW wll give you instructions if there 1is any
direction needed in that regard.

Also, to that, | would ask that everyone
present today please not -- and refrain from naking
any disruptive noises or actions, so that you don't
di srupt the proceedings and people giving testinony
bef ore the Board.

Al persons planning to testify in front
of the Board need to fill out two wtness cards.
Wtness cards are available at the table where the
agendas are, and they are also available at the table
in front of us. Two cards are to be filled out and
given to the Recorder, who is sitting to ny right.

The order of proceedings today for both

special exceptions and variances wll be, first,
statenents and w tnesses of the applicant. Second
woul d be governnent reports, including Ofice of

Planning and any other governnment agency reports
attendant to the application. Third, we will have the
report of the Advisory Neighborhood Comm ssion.
Fourth will be parties or persons in support. Fifth

woul d be parties or persons in opposition. Sixth, we
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will wnd up with closing remarks and any rebuttal

testinmony fromthe applicant.

Cross exam nati on of W t nesses is
permtted. O course, it's permtted by the
appl i cant. And the parties in the case, the ANC
within which the party is -- the property is |ocated

is automatically a party in the case.

The record wll be closed at t he
concl usi on of each case, except for any material that
the Board specifically requests, and the Board will be
very specific in terns of the informati on needed to be
submtted to the Ofice of Zoning, and when that
information should be submtted. After that materia
is received, clearly, the record wll be finally
cl osed.

The Sunshine Act requires that the public
hearing in each case be held in the open and before
the public. The Board may, consistent with its rules
of procedure and the Sunshine Act, enter executive
session during or after the hearing on a case for
purposes of reviewng the record or for purposes of
del i berati on.

The decision of the Board in contested
cases, and in all cases, is to be based exclusively on

the public record, and so we do ask, therefore, that
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you do not engage Board nenbers in conversation today
while we are in the process of hearings.

I would ask that everyone turn off al
their beepers and cell phones at this time, so that we
don't have any disruption to the proceedi ngs.

I think we are able to see whether there
are any prelimnary matters for the Board today.
Prelimnary matters are those which relate to whether
a case will or should be heard today, such as requests
for postponenent, continuance, w thdrawal, or whether
proper and adequate notice of the application has been
gi ven.

If you are not prepared to go forward with
a case today, or if you believe that the Board shoul d
not proceed, now is alnost the tine to bring that to
your attention.

| am going to, first, go to staff to see
if they have any prelimnary matters for the Board,
and also wi sh them good norning. Wth us, from the
Ofice of Zoning, is M. Bailey, M. My, and M.
Pruitt. And representing the Corporation Counsel is
Ms. Monroe.

Any prelimnary matters?

M5. BAILEY: M. Chairman, menbers of the

Board, good norning. There is no prelimnary nmatters
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concerning the cases that are schedul ed on the agenda.

However, there is a prelimnary matter that the Board
wi shes to discuss. Is this an appropriate tine, M.
Chai r man?

CHAI RPERSON GRIFFI'S: Let ne see if anyone
has any prelimnary matters for the Board in the
audi ence. Not seeing anybody address the Board, |
think it is appropriate.

M5. BAILEY: There is a prelimnary matter
the Board will be discussing. It concerns Barbara
Shriver Allen, Application Nunber 16915. The case was
heard on Septenber 24th. The decision was nade on
Novenber 12th, and it was approved wth severa
condi tions. And with that, M. Chairman, | turn it
over to you.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

Who would like to address the prelimnary
matter at this tinme?

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAl RPERSON GRI FFI'S:  Yes, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW | would like to
nove for a reconsideration of BZA Application
Nunber 16915 on one aspect, and that has to do wth
enrollment and its effect on traffic. And | |ook for

a second.
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VEMBER ETHERLY: M. Chair, 1'll second

t hat noti on.

CHAlI RPERSON  CRI FFI S: Very well.

The

notion is before us and seconded. M. Renshaw, just a

quick question in terns of bringing up t

hi s

prelimnary matter. It is your thought that the Board

did not fully consider the inpact of the enroll nent

and any sort of negative inpact, and, therefore,
reconsideration notion is in order, so that we m
open the record again to discuss that matter.
VI CE CHAI RPERSON  RENSHAW That

correct, M. Chair. W were in sonewhat of a t
bi nd when we decided this case. That was the day t
we did not finish our norning cases well into
afternoon, and | feel that there is a great deal

the transcript that we should address concerning

a

ght

s
i me
hat
t he

in

t he

enrol I ment as discussed by the opposition, and, again,

the effect of all of that on traffic.
CHAl RPERSON GRI FFI'S:  Good. M. Ether
did you want to talk to the notion?

MEMBER ETHERLY:  Thank you very rmuch,

ly,

M.

Chairman. Very rarely would | find nyself seconding a

notion that I perhaps have a little bit

consternation about, but I want to be supportive of

of

ny

colleague, in that if there is a concern that perhaps
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we didn't get into the appropriate |evel of detail
with respect to the issues that were raised in the
case, | would be nore than happy to support an
opportunity to revisit the issue.

So, in essence, while | m ght not
necessarily be conpletely convinced at this particul ar
juncture, |I'd be nore than happy to support M.
Renshaw s effort to reopen the discussion and nore
fully vet the issues to her satisfaction.

Thank you, M. Chair.

CHAI RPERSON R FFI S: Very well. M.
Zai dai n?

MEMBER ZAl DAl N | will not be voting in
favor of the notion. There has not been any new
information that's conme to our attention. I know we
are on a tight schedule wth al | of our
deci sionmakings, but 1 think it's incunmbent on this

Board to do its best job in delivering the decisions.
| think it's potentially, you know, unfair
to the applicants to nmake a decision and then say

we're going to cone back tw weeks later and

reconsider it, or however many weeks it will be. But
my vote against this wll not preclude any open-
m ndedness, | guess |'ll say, to the reconsideration

should we go forward with that. So --
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CHAI RPERSON (Rl FFI S: Very well. Thank

you, M. Zai dain.

I, too, have sone concern, and, M.
Zaidain, | think I -- 1 share, and M. Etherly, share
your position in that it could, in fact, reflect may I
say strangely on the Board that we would make a
deci sion, do our deliberation, and then return to it.

However, | think there is another side to
that, and that is this Board takes very seriously all
its decisions in all its cases, and that we do not
feel that we need to hide behind sone pride. W can
certainly give opportunity to err and to nake sure
that we were, in fact, fully deliberative on the
neasure.

| think certainly if this notion passes it
does not nean that there is a change to an order, but,
rather, just opens the discussion on the informtion
t hat was before us.

I think, in the general perspective, this
Board -- and | know very well -- takes a great deal of
time in preparation on its deliberation, rereading the
case, and doing analysis on it. However, | think I
side a little bit wth M. Eherly on this. And
giving the benefit of the doubt, so that we can put

this to rest, may be inportant.
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So wth that, is there anyone else that
needs to coment on the notion?

MEMBER ZAl DAl N: Wll, as | said, if this
does indeed pass and it goes forward, | wll keep ny
mnd open, if we are going to reconsider it. However,
I just -- | have sone concerns about doing that. But
if we do get to that point, | wll definitely lend ny
full attention to the reconsideration, so --

CHAI RPERSON &Rl FFI S | think we al
appreciate that, and | think we all take that for
granted. So it's good that you say that, that we w |l
all, in fact --

MEMBER ZAlI DAIN.  Take that for granted?

CHAl RPERSON GRIFFI'S: Take it for granted
that we will, in fact, engage and be substantive in
any discussion if we nove forward. And | say that to
you, but also all the Board nenbers, | think we take
for granted that we would do that.

MEMBER ZAI DAIN.  Ckay.

CHAlI RPERSON Rl FFI S: That we can cross
that issue. So, others?

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAI RPERSON RENSHAW It's not a -- |

del i berated very seriously about this nove, because
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reconsi derations are tinme-consumng, and they are very
important to both the applicant and to the opposition
in a case. And where M. Zaidain said that it's
potentially wunfair to the applicant, it's also
potentially unfair to the opposition, if we do not
have a full discussion of the case before a decision.

And | felt that that full discussion was
not there, and so proposed this reconsideration to
round out the record.

CHAI RPERSON &Rl FFI S Very well. It's
appropriate that Ms. Renshaw gets the last word, as it
is her motion. And | would ask for all those in favor
of the notion signify by saying aye.

(Chorus of ayes.)

And opposed?

MEMBER ZAl DAI N.  Qpposed.

CHAlI RPERSON @RI FFI S: Very well. If we
could record the vote.

M5. BAI LEY: The vote is recorded as
t hree-one-one, notion nmade by Ms. Renshaw, seconded
by M. Etherly, M. Giffis is in support, M. Zaidain
is opposed to the notion. Ms. Mtten, who sat on
this case, is not present today. And that is the
record is open for reconsideration, specifically of

the condition as it concerns enroll nent.
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CHAl RPERSON &R FFI S: Excel | ent . Thank

you very much. And | think we can set this for next
week, Decenber 3rd.

Cearly, the record is open only for our
deliberation. W won't be taking any other additional
information or testinony, and we can take this up
perhaps as first in our public neeting.

Very well. Thank you all very much. Wy
don't we nove on and call the first case, then, of the
nor ni ng.

M5. BAI LEY: Application Nunber 16953 of
German Marshal Fund of the United States, pursuant to
11 DCWR 3104.1, for a special exception to construct
an addition to a building for office use under
Section 508, in the DCOSP-1 District at premses
1742 R Street, N. W, Square 155, Lot 150.

Al those persons wshing to testify,
woul d you pl ease stand to take the oath? Please raise
your right hand.

(Whereupon, an oath was admnistered to

those individuals planning to testify.)

CHAl RPERSON GRI FFI'S:  Good nor ni ng.

MR HUGHES: Good norning, M. Chairman,
and nenbers of the Board, ny nanme is Dennis Hughes

with the law firm of Holland & Knight here on behal f
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of the Gernman Marshal Fund.

Joi ni ng ne this nor ni ng are
representatives of the German Marshal Fund, OPX
Architects, and Holland & Knight. W appear before
you today to request special exception approval to
construct an addition to an existing building for
office use in the DCJSP-1 zone, pur suant to
Sections 3104 and 508 of the zoning regul ations.

Your approval will allow the consolidation
of offices for the German Marshal Fund, which has its
offices at 1744 R Street, next door to the subject
property, and provide an egress stair and elevator
access for both buildings, along with a small rooftop
addition to 1742 R Street, which would not be visible
fromR Street.

Bef ore proceeding further, | would like to
confirm that the Board is in receipt of the
applicant's statenent in support which was filed on
Novenber 12t h.

CHAI RPERSON CRI FFI S: Novenber 12th, we
have it.

MR HUGHES: And also, that the Board is
in receipt of the report of the Ofice of Planning in
support of the application.

CHAI RPERSON @RI FFI S: | ndeed. And we have
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al so read that.

MR HUGHES: As well as --

CHAI RPERSON (RI FFI S: I''m actual |y saying
we didn't read your subm ssion al so, which we did.

MR HUGHES: As well as a letter in
support of the application from ANGC 2B. I's that
correct?

CHAI RPERSON GRI FFI S: Yes, 2B, which is
Novenber 24th, which is -- which we have received,
which will need waiving in.

MR HUGHES: Wbnderful. Thank you.

The statenment of the applicant sets forth
the applicant's position with respect to conpliance
with the requirenments of Sections 3104 and 508. The
statenent includes a series of exhibits for your
reference. 1'll just go through them very quickly.

At Exhibit A we have a plat showing the
| ocation of our property. Exhibit B has a certificate
of the property's DC SP-1 zoning. Exhibit C has a
surveyor's plat of this property. Exhibit D is the
architectural draw ngs of the proposal.

Exhi bi t E contains certificates of
occupancy showi ng office and organizational uses of
the property dating to the 1950s. Exhibit F is the

H storic Preservation Review Board reconmendati on for
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consent cal endar -- consent or approval. And that was
approved at the Cctober 24th neeting of the HPRB.

And the final exhibits are testinony
out |l i nes.

W're very pleased to have the support of
the Ofice of Planning and the unani nous support from
ANC-2B, as well as approval from the Hstoric
Preservati on Revi ew Board. Nor are we aware of any
opposition to this application.

Based on this support as well as our
statenent, and the other evidence in the record, the
applicant is prepared to stand on the record if the
Board i s so inclined.

Thank you.

CHAlI RPERSON GRI FFI'S:  Thank you

Board nenbers, any concern with standing
on the record? | think we had asked them clearly to
answer any questions that we --

MEMBER ZAIDAIN. Right. | have no probl em
with themstanding on the record. | just have --

CHAI RPERSON GRI FFI S:  Ckay.

MEMBER ZAl DAl N I have a fundanental
concern with -- that | need to get cleared up in ny
head on this case. | guess to put it sinmply is |

don't understand why this isn't being reviewed as one
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building in terns of it's being connected with these
mnor interior penetrations, as they're called, and
why this would not be an expansion of a non-conformn ng
structure devoted to a conformng use. And | just
wanted to get sone information from you on that in
terns of under the zoning regul ati ons.

And just -- and | do want to just note,
and maybe you can kind of franme this in your
di scussion -- and | appreciate M. Sher comng to the
tabl e there.

It's on page 5. M. Renshaw just rem nded
me of sonething that | noted earlier. She said this
is going -- you are going to do a lot subdivision in
order to nake this one, you know, building a single
building for zoning purposes. And so | guess ny
fundanental question is: why are we not | ooking at
this as one building for zoning purposes now?

MR SHER For the record, ny nane is
Steven Sher, the Director of Zoning and Land Use
Services with the law firmof Holland & Kni ght.

The two buildings are on separate |ots of
record. They have been for many years. They were
originally, at one point, owned by the sane people.
They' ve been owned by different people for a |ong

tinme.
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The German Marshal Fund is not now the
occupant of the premses at 1742, but they own it.
They intend to occupy it once renovations are
conpl et ed.

MEMBER ZAIDAIN. And it's going to be al
offices for that Fund, correct?

MR SHER Right.

MEMBER ZAI DAIN.  Ckay.

MR,  SHER And the existing building at
1742 R Street is under the permtted FAR for the SP-2
-- the SP-1 District. The existing building at 1744 R
IS over the FAR

W went and we net with Robert Kelly, the
Zoning Adm nistrator, and we asked him "Can we put an
addition on 1742, and then conbine the two buil di ngs?

And would that be zoning that you would permt as a
subdi vi si on?" H s answer was yes. So in order to
frame the question before the Board, the only issue
before the Board is the addition to 1742.

1744, the only changes that are going to

be nmade are interior renovations. In part, the exit
stair for the building code purposes, for both -- one
of the exit stairs for both buildings will be the new

stair to be constructed in 1742. But the only change

-- there will be no change to the -- no increase in
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the floor area in 1744, no change to that building
ot her than interior renovations.

MEMBER ZAIDAIN Ckay. So it was -- @o
back to your statenent in terns of the FAR for the
non- conf orm ng bui | di ng. It's non-conform ng because
it's exceeding the FAR and it was --

MR SHER Because it presently exceeds
t he FAR

MEMBER ZAIDAIN. It presently.

MR SHER That's correct.

MEMBER ZAI DAIN. But once this --

MR SHER That's 1744.

VEMBER ZAl DAl N: That's 1744. But is it
ny understanding that you got confirmation from M.
Kelly that once this is conbined and it is all one |ot
and one building for zoning purposes, it wll be
conformng in terns of its FAR?

MR SHER No. He understood that 1744
was not going to change.

MEMBER ZAI DAIN.  Ckay.

MR SHER That we were adding to 1742,
which is under the FAR 1744, as an existing non-
conformng structure, may be continued. The only
thing that happens once the addition is approved on

1742 is that there wll be connections between the
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wal | . There will be no increase in the FAR of 1744.
It is an existing non-conformng --

MEMBER ZAl DAl N: So it was hi s
determnation that this was not an expansion of that
non- conf orm ng structure.

MR SHER That is correct. And it's not
a non-conformng use. It's a conformng use in a non-
conformng structure.

VEMBER ZAl DAl N: Ri ght. It's a non-
conformng structure.

MR SHER That's right. W're not
expandi ng that structure. W' re expanding 1742, which
i s not non-conformng.

MEMBER ZAI DAl N: Is there anything that
precludes you from joining the two buildings, even
t hough one mght be non-conformng if you didn't do
this addition?

MR SHER Anything that precludes us?
No. If we didn't do the addition? No, we could join
them as woul d be required, or as proposed.

MEMBER ZAl DAI N: So it was M. Kelly's
statenent that when DCRA reviews permts they | ook at
alot -- look at buildings as a lot -- on a lot basis
as opposed to a structural basis. Do you follow what

I"msaying? |If you have a building that's on multiple
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lots --

MR SHER Well, it will ultimately be one
bui l ding on one |ot. But we confirmed with him that
we could proceed in the manner we are proceeding.
That is, that we could cone to the Board because we
were under the FAR on 1742, and that we would not be
i ncreasi ng the FAR on 1744 because it's already over.

MEMBER ZAI DAIN.  Ckay.

MR SHER And that if we proceeded in
that fashion, he would approve that. W did confirm
that before we fil ed.

MEMBER ZAl DAl N: Ckay. Vell, explain to
me then, what will the situation be once it's conbined
in one -- as one lot and one building. It wll be
conform ng under zoning purposes, or it wll not be?

MR SHER It wll -- the total anmount of
square footage will exceed what would be permtted if
we built it new today.

MEMBER ZAI DAIN.  Ckay.

MR SHER But it -- does that conform
with the regulations? Yes, because 1744 is an
exi sting non-conformng structure. So by definition,
it's allowed to continue.

MEMBER ZAI DAI N Ckay.

MR  SHER W don't have to reduce it
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because we're conbi ni ng.

MEMBER ZAl DAI N: Ckay. So it -- well
basically, it was the ZA's determ nation that this was
not an expansion is what you're saying.

MR SHER That it is an expansion only of
1742.

MEMBER  ZAl DAl N: Vel |, it's not an
expansi on of 1744.

MR SHER That's correct.

MEMBER ZAI DAIN. That's ny concern

MR SHER  Yes.

MEMBER ZAI DAIN. (kay. | nean, unless --

MR SHER |I'mnot trying to be cute. I'm
just trying to answer the question as --

MEMBER ZAIDAIN  No. | understand. It's
an interesting issue, | nean, and that's why | wanted
to bring it up, because | wanted to -- | wanted to
wor k through it. You know, | nean, obviously, we're
not here on an appeal of the Zoning Admnistrator's
determ nation, so --

MR SHER In theory, if 1742 renumined a
separate building and were not conbined with 1744,
this addition would be permtted and there woul dn't be
any question about it.

MEMBER ZAI DAIN. R ght.
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MR SHER  So the only question was, once

the Board approves the addition, because 1742 is under
the currently permtted FAR --

MEMBER ZAI DAIN. R ght.

MR SHER  -- could we then conbine those
two buildings into a single building on a single lot?

MEMBER ZAI DAIN.  Ckay.

MR SHER  And his answer was since you're
not expanding 1744, and you're not increasing the FAR
rights fromthat property, it would be permtted.

MEMBER ZAI DAIN. Ckay. Well, is the Board
confortable with proceeding on that determ nation from
the ZA? Does anybody -- am | the only one that has
any concerns on this?

CHAI RPERSON GRI FFI S: I''m not concerned.
I'"m prepared to nove forward.

MEMBER ZAl DAI N: Ckay. Thank you, M.
Sher. Appreciate it.

CHAl RPERSON GRI FFI'S: Anyone el se? | have
one quick question in terns of -- 1'm sorry. Dd
anyone - -

VI CE CHAI RPERSON RENSHAW No, go ahead.

CHAI RPERSON (R FFI S: Good. In ternms of
the calculation of the gross floor area, is there a

basenment |evel on this building?
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MR SHER Yes. It's a part -- it was an
apportioned calculation in terns of --

CHAI RPERSON GRI FFI' S:  kay.

MR SHER -- well, it's part basenent,

part cellar.

CHAI RPERSON GRIFFI'S:  So the portion that

is basenent was calculated into the total of 2,608

square feet?

MR SHER It was done using the perinet
wal | nmethod on the lower floor to determne whi
portion of the building should be included. And
got to still being under the permtted FAR using t
accepted neans for cal cul ations.

CHAI RPERSON  (RI FFI S: So the answer

yes?

MR SHER  Yes.

er

ch

we

he

is

CHAI RPERSON GRI FFI S: Cay. Any ot her

guestions fromthe Board?
VI CE CHAI RPERSON RENSHAW M. Chai rman?

CHAlI RPERSON GRI FFI' S Yes.

VI CE CHAI RPERSON RENSHAW | would ask

that we get Robert Kelly's statenment or get

statement from Robert Kelly directly concerning t

a

he

way this was cal cul ated. In other words, M. Sher

drew to our attention how this -- in answer to M.
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Zai dain how this application was going to be packaged.

And as | understand it, M. Kelly said
that he would permt it as a subdivision because 1744
is only interior renovation. And | wondered if we
didn't need to have sone statenent from -- for the
record fromM. Kelly directly.

CHAI RPERSON (Rl FFI S: Wll, this is ny
feeling on this. Before us is the application for one
property, and that's really what our jurisdiction goes
to, and that is 1742 R | was -- and |I'Il say for the
record -- a Ilittle dismayed of the amount of
di scussion of the adjoining building, because you see
what was done is we look at everything, we read
everything, and, therefore, there's a reason why you
told us that there's this adjoining building that this
w il attach to.

| think M. Zaidain is fully justified to
explore what that is. However, | go back to the fact
that we're Jlooking at a single property under
application that has the addition in the SP. So we
are at a special exception for it.

Now, the whole -- our jurisdiction about
whether they can, in the future, join these buildings
inasingle lot | think actually is beyond us.

MEMBER ZAIDAIN. Ch, | agree. | nmean, and
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| just wanted to get -- | didn't -- first of all, |
was unaware of the Zoning Adm nistrator's conversation
with M. Sher.

CHAlI RPERSON GRI FFI'S: | ndeed.

VEMBER ZAl DAl N: And | do agree with M.
Renshaw that we'd like to have sonme docunentation on
t hat . | just had sone concerns because if you -- |
nmean, if you look at the floor plans, if -- | nmean, it
| ooks |i ke one buil ding.

CHAI RPERSON  GRI FFI S: No, | understand
t hat .

MEMBER ZAl DAl N: | mean, it's not until
you get to the elevations that it |ooks |ike two.

CHAlI RPERSON GRI FFI S: What bearing does
the Zoning Admnistrator's letter in the record have
to do with what we're | ooking at imedi atel y?

MEMBER ZAI DAIN.  Because it explains --

CHAl RPERSON &Rl FFI S: If the Zoning
Adm ni strator cones back and says, "No, you can't
create a single lot on this" --

MEMBER ZAI DAIN: |'m not concerned about a
single lot. ' m concerned about whether or not this
falls wunder 2001.3, enlargenent of a non-conformng
structure with a conformng use init.

CHAI RPERSON  GRI FFI S: And |I'm telling
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you --

MEMBER ZAlI DAIN.  That was ny point.

CHAlI RPERSON GRI FFI S: -- the application
before us isn't, because we're |looking at a single
property.

MEMBER ZAl DAl N Cay. And that was
explained -- | nean, his whole reasoning for that was
because he had a conversation wth the Zoning
Adm ni strat or and that was the Admnistrator's
deci si on. And we're not here on an appeal of the
Zoning Admnistrator. That's ny point.

CHAI RPERSON GRI FFI S: Ri ght. But it also
is resting -- there's two issues. They could fail in
joining -- in basically assenbling these two lots into

one. Wio knows? They may go to the city and it's --

it's --

MEMBER ZAIDAIN. | mean, ny question is in
regards to the whole entire |ot, the whole
conbi nati on, whether or not it'll neet zoning after
that. It was really just nore for ny knowedge. |'m

tal king about what's in front of us now

CHAl RPERSON GRI FFI'S:  Ri ght.

VEMBER ZAl DAl N: And why this is not --
because 1'lIl be honest with you, in ny experience in

ny prior enploynents in doing zoning admnistration
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work, | would look at the entire building even if it
rested on separate lots, which if you took that
determ nation on this property it would nmake this all
one bui | di ng.

CHAI RPERSON Rl FFI S: Ckay. That's
getting a little far afield.

MEMBER ZAIDAIN. It is. You're right.

CHAI RPERSON  GRI FFI S: But to be clear,
you're looking at 1742 R Street and this application

I's that correct?

MEMBER ZAI DAIN.  That is correct.

CHAI RPERSON GRI FFI S: Ckay. I think what
M. Zaidain is also exploring, which | agree with, is
in that this has been introduced to us, in that it is
now in all of our mnds, that we ook at, in fact, the
overall inpact if we look at these as two buil dings.
And | do not see that there is any additional inpact
that is created by | ooking at the adjoining building.

In fact, it's all happening on 42. And
with or without the joining of the buildings and the
lot, it -- | think it stands alone and is a conplete
case for us.

So | woul d suggest that we nove ahead with
1742 R Street, appreciate the superfluous information

we' ve been given and the future projections of what
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they will be doing with this, because M. -- if I'm
not correct, just to fill out this entire discussion

you don't necessarily need to join the two |lots.

Could you not have a connection between two buil di ngs
on separate | ots?

MR SHER  Yes.

CHAl RPERSON GRIFFI'S: kay. There it is,
t hen. Any other questions of the applicant at this
tinme?

Ckay, then. Let's nove ahead. Let's go
to Ofice of Planning.

M5, THOVAS: Good norning, M. Chairman,
nmenbers of the Board. M/ name is Karen Thonmas with
the O fice of Planning. And at this tinme, we would
like to stand on the record and --

CHAl RPERSON &R FFI S: There's a whole

bunch of that today, huh?

M5.  THOVAS: -- answer any questions.

Thank you.
CHAI RPERSON GRI FFI'S: Thank you very nuch
Excel |l ent report. And perhaps you know -- | don't

know if you, the applicant, appreciated it as nuch as
the Board does, but the graphics that are put in with
this is really incredibly helpful. It is hard to get

a handle on what this property is and what it | ooks
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l'ike.

Any questions from the applicant of the
O fice of Planning?

MR HUGHES. No, sir.

CHAl RPERSON  GRI FFI S: You have their
report, correct?

MR HUGHES: Yes.

CHAI RPERSON GRI FFI S: Board nenbers, any
guestions? One question. On page 5, |1'd just -- just
a sinple question, but vyou ve indicated that the
subj ect property is less than 2,000 square feet. And
I"m wondering, that's talking about the lot size, is
that correct, not the square footage of the buil ding?

M5. THOVAS:  Yes.

CHAl RPERSON GRI FFI' S:  Ckay.

M5, THOVAS: |'msorry.

CHAI RPERSON GRIFFI'S:  No, that's -- it was
probably clear to others.

(Pause.)

Thank goodness the recorded record doesn't
note | ong pauses of silence. |Is that true?

Al right. If there's no other questions,
we can nove on fromthe Ofice of Planning report and
go to -- | think we can just nmake note of the HPRB

staff recommendations in terns of their process and go
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to the ANC 2B.

And | woul d take any objections to waiVving
in the 2B report. Not noting any, | think we can take
that as a consensus to waive in the ANC report dated
Novenber 24. It is Exhibit Nunber 24.

And, Ms. Renshaw, do you want to
sumari ze?

VI CE CHAI RPERSON RENSHAW  The ANC 2B net
on Novenber 20t h, and t hey consi dered
Application 16953 of the German Marshal Fund of the
United States wth five of six Commssioners in
attendance -- that was a quorum -- at their duly
cal l ed public neeting.

They passed -- unani nously passed a notion
supporting the application for a special exception to
construct an addition to a building for office use at
1742 R Street, N W

CHAI RPERSON GRI FFI'S:  Thank you very nuch

Any questions of the ANC report? Any concerns of the
applicant on the ANC report?

MR HUGHES: No, sir.

CHAI RPERSON GRI FFI'S: | i nmagi ne not.

Ckay. Is anyone else here to give
testinmony in regards to this case this norning, either

in support or in opposition? | have no other notes of
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any other governnment reports, unless the applicant is

aware of any, or Board nenbers are aware of any

subm ssi

cl osi ng

ons.
Very well. Then, we can go to you for any
remarks at this tine.

MR HUGHES: Thank you, M. Chairnman. W

woul d appreciate the Board's consideration of this

appl i cat

ion and request a bench decision this norning

approving the application and, if the Board is so

inclined, a summary order. Thank you.

you.

CHAlI RPERSON GRI FFI S: Very well. Thank

Board nenbers, any |ast questions on the

record submi ssions? Any other information? If not,

then |

woul d nove approval of Application 16953, the

Cernman Marshal Fund of the United States, and that is

for a s

the bui

peci al exception to construct the addition to

Iding for office use under Section 508 at

prem ses 1742 R Street, NW 1'd ask for a second.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON @RI FFI S: Thank you, M.
Renshaw.

508 | think is very clear on what it
states needs to be done. It does allow for the
construction of new office buildings -- of course,

(202) 234-4433
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with our review and approval -- and it goes to the
use, height, bulk design, which should be in harnony
with the existing contacts, | would say.

I think the record submssion fills that
out in terns of this rear addition, which, frankly,
won't be an inpact on the street frontage at all and
does accommodate the addition to an egress stair to an
ol der building. And, of course, the use won't create
any sort of dangerous or objectionable conditions, and
I -- we have no evidence in the record that it woul d,
in fact, create that type of situation.

O course, we are allowed to dictate any

sort of design treatnent on this, so we could, you

know, continue that and rework -- well, we probably
don't need to do that. I think it is, in fact,
frankly -- in all seriousness, It | ooks very

conpatible to the existing building, its shape and its
mass, and in terns of being tucked away behind these,
quite frankly, elegant buildings by the elevations
that are submtted to us.

And with that, I'd ask for other coments,
di scussion, on the notion. |f there are none, | can
ask for all those in favor to signify by saying aye.

(Chorus of ayes.)

And opposed?
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(No response.)

Very well. Quick question before we
record the vote. | had forgotten to ask, what is the
materi al of the new addition?

MR, HUGHES: It's predomnantly glass and
steel .

CHAlI RPERSON GRI FFI S: Real ly?  Should we
reopen -- no, no.

(Laughter.)

Ckay.

MEMBER PARSONS: I was wondering what
we're going to do with this handsone fire escape we
see in the photograph here. |It's a collector's item

But | guess we can't condition --

CHAI RPERSON CRI FFI'S:  The reattachnment of
the illegal exterior fire escape?

MEMBER PARSONS: It's a joint fire escape.

It"s lovely.

CHAI RPERSON (R FFI S: | think it was
stated in the application that that's being renoved
I's that correct?

MR HUGHES: That's correct.

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAI RPERSON RENSHAW Is it going to

be preserved?
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(Laughter.)

CHAl RPERSON GRI FFI'S:  Ch, man.

MR HUGHES: Not that |I'maware of.

CHAlI RPERSON CRI FFI S: W can send a neno
to HPRB. W nake these coments all in jest, |I'm
taking it. So that being said, why don't we record
t he vote.

MS. BAILEY: The vote is recorded as five-
zero-zero to approve the application. M. Giffis
made the notion, Ms. Renshaw seconded. M. Zaidain,
M. Etherly, and M. Parsons are in support. And this
is the issuance of a summary order.

CHAI RPERSON GRI FFI S: CGood. Very well.
Thank you all very nuch. Have a great day.

MR HUGHES: Thank you.

(Pause.)

CHAI RPERSON GRIFFI'S: Gkay. | think we're
ready to call the second case of the norning.

M5. BAI LEY: Application Nunber 16952 of
Paul D. Lunpkin, pursuant to 11 DCWR 3104.1, for a
speci al exception to allow an addition to a single-
famly dwelling under Section 223, not neeting the
mnimum |l ot width and area requirenents (Section 401),
| ot occupancy requirenents (Section 403), rear yard

requirenents (Section 404), and side yard requirenents
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(Section 405), and review under Section 1202. The

site is located in the Capitol Interest District, and
it's located -- it's zoned R4, and it's |ocated at
prem ses 505 6th Street, S.E., Square 846, Lot 56.

Ms. H cks and M. Lunpkin, are you ready
to take the oath? Please raise your right hand.

(Wher eupon, an oath was adm ni stered.)

M5. H CKS: Good nor ni ng. M/ nane is
d adys Hcks. 1'ma zoning consultant. Wth ne today
is M. Paul Lunpkin, the property owner of 505 6th
Street, S E

The property is located on Lot 56 1in
Square 846, and this is Board of Zoning Adjustnent
Case Nunmber 16952.

The  subject property is zoned R4
Resi denti al , and it's located in the  historic
district. The existing house is classified as a sem -
detached structure. The two-story main portion of the
house was built in 1880. And according to the US
Archives, the small one-story addition was added in --
on July 29, 1953.

The current owner, M. Lunpkin, w shes to
make a second story addition on top of the existing
one-story portion of the house that was built in 1953.

The existing one-story portion has a side yard setback
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of 7.18 feet. The setback is deficient by 0.82 feet.

Under Secti on 407, t he Zoni ng

Adm nistrator's flexibility, if he had 7.2 feet, he

could have properly put on the addition. But there
are other -- sone other concerns, along with the
existing lot occupancy, which is 50 percent. In an

R-4 zone, a sem-detached is only allowed 40 percent
ot occupancy, but the existing footprint is 50
per cent .

So that pushes us under Section 223 to
request a side yard waiver, and also a |ot occupancy
wai ver, and also a rear yard waiver, in order to put
an addition onto the existing top story.

I'd like to go through sonme of the
exhi bits and photos to show what is being proposed.

CHAI RPERSON CRI FFI S: Yes. | think that
woul d be an excellent idea. | think -- direct our
attention inmrediately to where your side yard, where
your rear yard is, and the di nensions on that.

M5. H CKS: Ckay.

CHAl RPERSON  GRI FFI S: Al so, actually,
let's start with, what is the one-story addition that
was nore current? And what is being added onto? |Is
it the open area that's just a covered -- oh, that's
it.
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M5. HHCKS: It's this area in pink here.

CHAI RPERSON R FFI S: Vell, that's not
very hel pful

M. HHCKS: This is the ol dest --

CHAI RPERSON &Rl FFI S: Actually, we're
going to need you on a mke. Here. This is what we
need to do. W need to bring all of these closer to
the table, so that you can use the m ke.

MB. H CKS: Ckay. This is a copy of the
D.C. builder's plat. On the -- to the right there is
a sem -detached structure here.

CHAlI RPERSON (Rl FFI S: I's that docunent in
t he record now?

MS. H CKS: Yes. Yes, it is in the
record.

CHAI RPERSON GRIFFIS: Ckay. And it has a
di rension of 7.18 feet?

M5. HI CKS: Yes.

CHAI RPERSON GRIFFI'S:  And that is --

M5. HHCKS. On the side yard.

CHAl RPERSON GRI FFI'S:  -- the side yard.

M5. HHCKS: This is the side yard, yes.

CHAI RPERSON (Rl FFI S: Ckay. And what's
the required side yard there?

M5. HICKS:. Eight feet mnimum Wth the
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Zoning Admnistrator's flexibility, it would -- under

Section 407, it would have been 7.2 feet. So we're

about --

CHAlI RPERSON GRI FFI S: If he granted that
flexibility.

M5. HHCKS: |If he had granted that.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. HHCKS: But with the | ot occupancy and
other issues, it's a small lot --

CHAI RPERSON GRIFFI'S: On the subm ssion |
have, on page 1 of 5, 1'll draw your attention --

Board nenbers, to your attention the elevations.
First of all, none of them are |abeled, so it's,
frankly, confusing. But show ne the representati on on
the site plan that you have and then on the
phot ograph, if there is one, of -- this is the area
I"massumng is going to be added to.

M5. HI CKS: Yes.

CHAI RPERSON GRIFFIS:  And I'm pointing to
the existing condition at the far top left corner of
sheet 1.

M5. H CKS: Ckay. Now, this is comng
into the front gate off of 6th Street -- this photo --
| ooking back along the side yard toward the rear of

the structure. This is the portion over here that was
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built in 1880. This is the one-story addition that

was built in 1953.

The applicant wi shes to go up one story

over this --

CHAI RPERSON GRI FFI'S:  Ckay. | see.

M5. HHCKS: -- portion of the building.

CHAl RPERSON GRI FFI S: So this architect,
who is from McLean, Virginia, drewit as -- and it was
not understandable to ne. In the elevation that

| ooked |ike an open area. But, rather, it's actually
encl osed. It's not showi ng the door in the existing
condi ti on.

M5. HCKS:. R ght. This is an existing --

CHAI RPERSON GRIFFI'S:  So I'm cl ear.

M5. H CKS: -- enclosed area, yes. And
these are other shots showing -- this is [|ooking
toward -- fromthe rear side |ooking out towards --

M5. BAILEY: M. Hicks, I'msorry, but you
need -- yes, sorry.
MB. HI CKS: Yes. This photo is show ng,

as you're looking out towards 6th Street down the rear

yard --

CHAI RPERSON GRIFFI'S:  Cn, | see.

MB. H CKS: -- from the rear of the
buil ding, and the adjacent property has a -- well,
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it's a row structure existing.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. HHCKS: And it has no w ndows on the
si de.

CHAI RPERSON GRI FFI S: Ri ght. Do you know
-- just for ny information -- the row houses were
built after this building was constructed? Yes.

M5. H CKS: Ri ght. And this photo shows
the structure to the left. This is M. Lunpkin's
gate.

CHAI RPERSON GRIFFI'S: | see.

M5. HCKS: And to the left, this house,
row structure is considerably higher. And his
existing two-story structure --

CHAlI RPERSON GRI FFI S: Ckay. So you're
showi ng us a photograph from the street on the front
facades of the two adjoining properties, which are row
houses. And on the right is --

M5. HI CKS: Yes.

CHAI RPERSON Rl FFI S: -- the subject
property, which is a wood frame construction two
| evel .

M5. HCKS: Yes. And also, if you look in
the affidavit that | posted, on the front page there's

a photo showing the height conpared to the corner of
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6th and G Street. There is a structure that's also
much taller than the two sem -detached --

CHAI RPERSON GRIFFI'S: | see.

M5. HHCKS: -- that are existing.

CHAI RPERSON RI FFI S: You keep hitting
hei ght. Are we concerned with height on this?

M5. HCKS: It's 6th and E Street. kay.
Sout heast. Ckay. Wat was the question?

CHAI RPERSON (R FFI S: You keep talKking
about heights. Are we to be concerned with the height
of the addition?

M5. H CKS: No. This is below the 40-feet

hei ght maxi num that's all owed. It's under the 1.8
maxi mum allowed FAR in the Capitol H Il Incentive
Ar ea.

CHAI RPERSON (RI FFI S: M. Lunpkin, vyou
enter on the side of your house, correct?

MR LUWKIN Yes, | do.

CHAI RPERSON GRI FFI S: Ckay. Al right.
I"'mclear. Perhaps | was the only one not clear. But
the drawings nake a heck of a lot nore sense to ne
NOW.

Ckay. So the side yard -- the issue is
the difference between 7.18 and eight feet, the rear

yard. M. Hi cks?
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M5. HCKS: kay. On the rear yard, it's

an existing deficient rear yard. Twenty feet m ninum
is required. |It's 7.58.

CHAI RPERSON &R FFI S: Vell, that's an
existing condition, is it not?

M5. HI CKS: On the existing condition to
the part that was built in 1880, and it's nore on the
nore recent part -- | think it's about 12 point --

CHAI RPERSON GRI FFI'S: 58.

M5. HHCKS: -- 12.58 feet. And there's a
conputation sheet and a neno from the Zoning
Admni strator's office included with the docunents.

CHAI RPERSON &Rl FFI S | ndeed. The
addition, as it steps back five feet and projects out

8.3 feet, it's your opinion that that doesn't create a

court?

M5. HCKS: In ny opinion, no, it's --

CHAI RPERSON  (RI FFI S: What would it
create?

M5. HCKS: Wll, by definition, it would
not create a court. |It's really yard.

CHAIl RPERSON GRIFFI'S: (kay. Mght it also
just fall under a <court niche in terns of an

architectural step of that?

M5. HHCKS: It could, yes.
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CHAI RPERSON (Rl FFI S: Ckay. The w ndows

on the addition -- this is nore for ny clarification
-- look out onto the neighbor's rear yard, or is it
t he structure?

MR LUWPKI N: The wi ndows | ook out onto a

brick wall, which is the neighbor's house.
CHAl RPERSON &Rl FFI S: h, okay. So
they're nore -- obviously, they're not for view but

just for light and air.

MR LUWKIN R ght.

M5. HCKS: Also, | think one w ndow | ooks
out on the 6th Street side, and to the rear there's a
cl oset. So there's no window to the rear of the
addi ti on.

CHAI RPERSON CRI FFI S: Ch, | see it. On
t he second fl oor.

M5. H CKS: Yes.

CHAI RPERSON GRIFFIS: Right. That's fine.

Cay.

Any ot her questions for the applicant from
t he Board?

I think it's a great -- the design, and,
frankly, adding the divided lights is a great nove in
terms of bringing back that type of architecture,

whi ch was very original to the nei ghborhood.
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Ckay. Let's nove on, then, and go to --
unl ess, Ms. Hi cks, you have ot her information?

M5. H CKS: None.

CHAl RPERSON GRI FFI'S:  Ckay. And, clearly,
all of the color photographs you' ve presented today
can go into the record.

Let's go to Ofice of Planning, which is,
if I'm not mstaken, recommending approval, but also
needs a waiver to accept the report. Any objections
to accepting the report? It was, ny notes say, one
day |ate. "Il take it as a consensus, then, we can
waive in the report of the Ofice of Planning, and
turn it over to you, sir.

MR MGHETTI GAN:  Thank you, M. Chair.

CHAlI RPERSON GRI FFI'S: | ndeed.

MR MGHETTI GAN: For the record, ny nane
is David McGhettigan fromthe Ofice of Planning.

VW have |ooked at the site, and we can
stand on the record and our report, which outlines the
-- how this site neets the test. Basically, just
briefly, there is no issues of privacy, there's no
w ndow on the second floor addition in the rear which
woul d overl ook the rear yard.

There is no effect on the light or air on

t he adj acent properties because of the situation. The
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addition is actually lower than the existing two-story
structure it's attached -- going to be attached to.
So we feel that this is okay.

I did speak wth soneone from the
Architect of the Capitol's office, and they had no
concerns with this being in the Capitol Interest
Overlay District.

And if there's any questions, I'll be gl ad
to answer those.

CHAl RPERSON GRI FFI'S:  Good. Any questions
fromthe Board?

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAI RPERSON RENSHAW M.
McChettigan, on page 3 of your report, you -- under
Community Comments you say ANC-6B reviewed the
application and voted unaninously to reconmend
approval. Wen did that neeting take place? Because
| don't see anything in the file from ANC 6B.

MR MGHETTI GAN: I would refer to the
applicant. They attended the neeting.

M5. HCKS: W net with the ANC two weeks
ago. | think it was a 7:30 p.m neeting. They did
vote to -- unaninmously to support the application.

They wanted one letter from the adjoining property
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owner whose wall has no w ndow, but we got three

letters. They're in the folder.

Also, | met with -- tw days later wth
the Capitol Hill Restoration Society, M. Lyle
Schauer. He has received fax copies of these three
letters. | have the originals here, but copies are in

the file, and --

VI CE CHAI RPERSON RENSHAW  But you did not
recei ve anything from 6B?

M5. HI CKS: I have not received anything
personal | y. Now, | don't know whether there's
anything in the folder.

VI CE CHAlI RPERSON RENSHAW W don't have
anything from6B, so --

M5. HI CKS: Ckay.

VI CE CHAI RPERSON RENSHAW -- we're at a
| oss where it states in the OP report that 6B revi ewed
the application, but with no details as to vote or
date or that there was any attenpt to get 6B to send
inaletter. So | wanted to inquire what happened.

Unfortunately, we can't give 6B great
wei ght unless we have sonmething on its letterhead
signed by an officer, hopefully the Chair. So that's
just how we'll have to play this.

M5. H CKS: Cay. Did the Board receive

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

anything fromthe Capitol H ||l Restoration Society?

VI CE CHAI RPERSON RENSHAW  Yes, we di d.

M. HCKS: M. Schauer?

VI CE CHAI RPERSON RENSHAW Yes, we have
sonmet hing from --

M5. H CKS: Ckay.

VICE CHAI RPERSON RENSHAW -- t hat
or gani zati on.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions fromthe Board of Ofice of Planning?

MEMBER ZAIDAIN M. Chair, just to follow
up on M. Renshaw s questions. Wth regard to the
three letters that are in the record from adjacent
nei ghbors, is the south -- is that south neighbor
that's referenced in the Ofice of Planning report
reflected in these three letters?

W have -- they are Exhibits --

VI CE CHAI RPERSON RENSHAW  25.

VEMBER ZAl DAl N -- 25, | guess they're
all 25. Ohe is -- | can't -- one is the property
owner at 509 6th. The other is 503 6th, and then
504 6th Street.

MEMBER ETHERLY: 509 6th Street is --

MEMBER ZAIDAIN. |s the south owner.

MEMBER ETHERLY: Ckay.
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CHAI RPERSON GRI FFI S: Actually, it's the

south and the north and sonmeone across the street.

MEMBER ZAl DAl N: Ckay. Thanks. Thank
you, M. Chairman.

CHAI RPERSON  GRI FFI S: Ckay. Anyt hi ng
el se? Any questions of Ofice of Planning from the
Boar d? Applicant have any questions of Ofice of
Pl anni ng?

VI CE CHAI RPERSON RENSHAW  No.

CHAlI RPERSON GRI FFI S: Very well. Thank
you very nuch, M. MGChettigan. W appreciate your
report.

Let's nove  on, t hen, to H storic
Preservation will nake note that conceptual approval
from HPRB was obtai ned. That is noted in the OP
report as well as having the attached staff report and
recommendat i on.

VW have addressed 6B and do not have
anything on the record for that. That is all the
indication | have for the governnent agencies, unless
others are aware of any -- is the applicant aware of
any other that should have been submtted to the
Boar d?

M5. HI CKS: Not hi ng other than the fact

that we'd like to put on the record that M. -- two
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years ago M. Lunpkin got conceptual approval fromthe
H storic Preservation office. He has not gotten final
approval . That was held up because of the need for
Board of Zoning Adjustnent approval .

CHAI RPERSON  GRI FFI S: . It is two
years. Hol y snokes. June 22, 2000. | didn't even
| ook at the date. How | ong do those last? |Is there

an expiration date on that?

M5. HHCKS: | don't know.
CHAI RPERSON &Rl FFI S: That's an
interesting question. | suppose if the design doesn't

change it doesn't expire. Ckay.

Wll, it's an interesting question. Has
t he desi gn changed fromthe conceptual approval ?

MR LUWKIN It's the sane.

M5. HHCKS: It's the sane.

CHAlI RPERSON GRI FFI S: Ckay. That bei ng
said, let us take note of the Capitol H Il Restoration

Society's letter that was submtted the 25th of

Novenber .
VI CE CHAI RPERSON RENSHAW O this year.
CHAI RPERSON  GRI FFI S: Yes, this year.
Al though | nust say -- well, no, | guess we shouldn't

say that. Ckay. And they are in support of this

appl i cation.
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Any questions? Anything else | need to
pul | out on that? Board nenbers, concer ns?
Applicant? Ckay.

Let's nove on. W have noted the letters
of approval from nearby property owners, and M.
Etherly did note those -- 509, 504, and 503 6th
Street, S. E

I do not see anyone else in the hearing
room so |I'm assumng that no one else is here to
testify either in support or in opposition of the
application.

So, last questions fromthe Board? | have
one quick question. On the east elevation that's
showi ng on sheet 3 of 5, it appears that the w ndows
do not line up. Do the floor levels line up with the
addition and the main structure? You just need to
turn on your mke.

MR LUWKIN  The addition is going to be
-- the second floor addition is about a foot |ower.

The floor goes down as it goes back, so it's about a

foot lower than the -- than the front part of the
house. But | believe the windows were designed to
line up. | don't believe that they're going to, from
the street, be a different height. | don't -- | don't

know t he answer to that.
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M5. H CKS: W don't have the architect

here, so --

MR LUWKIN. W don't have the architect
her e. As far as -- oh, | see what you' re doing.
Ah ha. That is based on an existing view from the

front of the house to the back of the house. And what
you're looking at there is that the front of the house
is an 1880 structure. The back part of the house was
added on probably, based on sone interior work that |
did -- would probably be about Wrld Var 1. | found
some newspapers in the wall and that sort of stuff.

And so the back part of the house is
actually -- the roof of the back part of the house is

actually lower than the roof of the front part of the

house, so --

CHAl RPERSON GRI FFI S: | understand that,
but what |I'm holding up in this east elevation is
actually the proposed addition. |Is that correct?

MR LUWKIN R ght. But the second floor
will be the sane height as the first floor of the
w ndows wll be. But the second -- but the first

floor window is a bigger w ndow.
CHAl RPERSON GRI FFI'S:  Ckay.
MR LUWPKI N I'm not sure if I'm

answering your question. The second floor -- the --
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well, 1've done the best | can. The second floor --

CHAI RPERSON @RI FFI S: That's not what's
showi ng.

And the other issue -- | nean, you brought
up the fact of -- that there's a floor |evel change.
Your plans aren't showing any sort of floor |evel
change. So not that it's, frankly, any of our
business with this application to go inside the house,
but you may want to take a look at that. How are you
going to transition?

MR LUWPKI N It's existing. [t's just
going onto an existing floor, on the second floor, the
aft -- the back part of the house, the addition that's
going up is going up just to expand an existing floor.

CHAI RPERSON GRI FFI S: | understand that.
But you've indicated that the front of the house is
hi gher than the back of the house. Both in the rear,
old addition and new addition, those would be aligned.

The front of the house is a different floor |[evel
Is that correct?

MR LUWKIN Not on the first floor.

CHAI RPERSON GRIFFI'S:  On the second fl oor

MR LUWKIN On the second floor.

CHAI RPERSON (Rl FFI S: So do you -- you

take a step down or a step up sonewhere?
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MR LUWPKIN  You take a step down.

CHAl RPERSON GRI FFI' S:  Ckay.

MR LUWKIN Fromthe front to the back

CHAI RPERSON GRI FFI'S:  Sonewher e.

MR LUWPKIN:  Yes.

CHAlI RPERSON GRI FFI S: Very wel . Anyone
el se? Any concerns? | go to that only because,
clearly, the Ofice of Planning is saying that they do
not believe that there's any substantial negative
i npact by the view of the street of the addition. And
so | wanted just to explore that a little bit. It
feels a little odd having that second w ndow.

MR LUMPKI N Yes. | think that that
drawing, if you take a |ook at the photo, | think that
that drawing is maybe a little bit exaggerated,
because if you take a |l ook at this photo and --

CHAI RPERSON R FFI S: Vell, | don't think
we need to progress too far to it.

MR LUWPKIN  Ckay.

CHAlI RPERSON (Rl FFI S: | would have taken
that -- if it was going to exaggerate, as that
elevation is set back fromthe front, you could create
in an elevation sone type of strange perspective. But
then I wouldn't -- what | looked at is the roof I|ine,

and, frankly, nore the gutter line, the trimline.
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They're lining up, so there isn't that
setback on the elevation. Rather, it's drawmn as a
flat elevation, which neans the w ndows should show
where they're lining up as if they were together.

That being said, if no one else has any
ot her maj or concerns, we can nove ahead.

I think I"ve gone through everything that
ny notes have indicated are in the record. Is the
appl i cant aware of anything we have not entertained in
this hearing at this point?

MB. H CKS: Could we introduce the
original letters? W only submtted copies.

CHAI RPERSON CGRI FFI S: You don't need to
i ntroduce them

M5. HI CKS: Ckay.

CHAI RPERSON GRI FFI'S:  They should go into
t he record.

M5. HI CKS: Good. As long as you have
copi es.

CHAI RPERSON (Rl FFI S: You can just |eave
them here and put theminto the permanent record.

M5. H CKS: Ckay.

CHAl RPERSON GRIFFI'S:  Anything else? Any
ot her concerns? Very well. " m open to suggestions

of how we proceed.
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VEMBER ZAl DAl N: M. Chair, 1|'ll nove

approval of Application 16952, application of Paul D
Lunpkin, for a special exception under Section 223 for
the property at 505 6th Street, S.E.

VI CE CHAI RPERSON RENSHAW  Second.

CHAlI RPERSON GRI FFI S: Thank you all very
much.

M. Zaidain, did you want to speak to the
noti on?

MEMBER ZAIDAIN. Not really. | think the
case has been nade that the project falls under the
speci al exception provisions under 223. And,
obvi ously, making the nmotion, | will vote in favor of
it.

CHAlI RPERSON GRI FFI S: Anyone el se? Ms.
Renshaw, 1'll give you an opportunity.

VI CE CHAl RPERSON RENSHAW It's a very

straightforward addition and inprovenent to the hone

and wll afford the famly greater living space
upstairs.

CHAI RPERSON GRI FFI S: Good. I think it's
appropriate to have the notion before us. It has been
seconded. I would agree, M. Zaidain, that the
addition clearly, as attached to the original

bui l ding, doesn't create a view that is, let's say,
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detrimental to -- from the front of the building or

the street frontage.

In fact, | think what is being proposed
actually helps the building elevation itself. A | ot
of that has to do, I think, wth the w ndow

repl acenent that's happeni ng.

There has been nothing on the record that
shows that there mght be any sort of dimnishing
privacy or use of any of the adjoining properties or
any of the neighbors. And light and air, | think, is
fairly clear in ternms of the non-inpact on the
adj acent -- specifically, the adjacent row house that
has no fenestration on that side.

So with that, | can ask for all those in
favor of the notion to signify by saying aye.

(Chorus of ayes.)

And opposed?

(No response.)

Very well. M. Lunpkin, |'m assum ng
you're asking for a summary order in this case?

M5. H CKS: Yes.

CHAl RPERSON GRIFFI'S:  Very wel | . | don't
have any objection to making a summary order. Unless
others do, | think we can proceed in that fashion.

And | would ask Ms. Bailey if she could record the
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zero-zero to approve the application.
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The vote is recorded as five-

Moti on nade by

M. Zaidain, seconded by Ms. Renshaw. M. Giffis,
M. Parsons, and M. Etherly are in support. That's
t he i ssuance of a summary order, M. Chairman

And Ms. Hcks will be leaving the color-

coded docunents that are up on the easels.

M5. H CKS: Yes.

CHAI RPERSON &Rl FFI S
bel i eve some original docunentation, if
have that in the record.

That being said, |
a great day.
ot her

Do we have any

nmor ni ng agenda? | amnot noting any.

| ndeed.

think that's all.

And |

she wants to

Have

i ssues for our

Very well. Then, we can adjourn the
nor ni ng session of 26 Novenber 2002.

(Whereupon, at 10:59 a.m, the norning

session  of the public hearing was

concl uded.)
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AFT-EERNOON SESSI-ON

(1:00 p.m)
CHAl RPERSON  GRI FFI S: CGood afternoon,
| adi es and gentl enen. | would like to call to order

this 26 Novenber 2002 public hearing of the Board of
Zoni ng Adjustnent of the District of Col unbia.

M nanme is Geoff Giffis. I am
Chairperson. Joining me today is the Vice Chair, M.
Anne Renshaw. Also, M. Curtis Etherly, sitting on ny
right. Representing the National Capital Planning
Comm ssion today is M. Zaidain, and representing the
Zoning Comm ssion is M. Parsons.

Wth us also today -- and I would bid them
a good afternoon -- is our able Ofice of Zoning
staff. On ny very far right, Ms. Bailey, M. Pruitt,
and Ms. Monroe. Representing the Corporation Counsel,
M. My, may be joining us. And also, M. Nyarku wll
al so be joining us at sonme point during the hearings.

Copies of today's hearing agenda are
avail able to you. They are |located at the table close
to the door where you entered into the hearing room
| note that they may have run out. And if additional
are needed, we will have them copied, if we can give
sonme indication to the staff. | do not see any there

currently, so we may need sone additional copies. So

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

we' || make them avail abl e.

Pl ease be aware that these proceedi ngs are
bei ng recorded. There are several issues attendant to
that. First of all, I would ask that everyone refrain
from making any disruptive noises or actions in the
hearing room while we proceed with the public hearing.

It only disrupts those giving testinony.

Also, you wIll need to speak into a
m crophone when comng to present before the Board.
That m crophone nust be on.

W al so have a request and requirenment for
you to fill out two wtness cards. Wtness cards are
available to you at the table where vyou give
testinony, and there are also sone available at the
table where you entered into the door. Those two
witness cards are to go to the Recorder, who is
sitting to ny right.

The order  of procedure for special
exceptions and variances this afternoon is: first, we
hear statenments and wtnesses of the applicant.
Second are governnent reports, including Ofice of
Pl anni ng and any other governnent reports attendant to
the application. Third, we will hear reports fromthe
Advi sory Nei ghbor hood Conm ssion. Fourth would be the

time for parties or persons in support of the
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application to give testinony. Fifth would be parties
or persons in opposition to the application. And
sixth, finally, we have opportunity for closing
remar ks by the applicant.

Cross exam nati on of W t nesses s
permtted by the applicant and parties. The ANC
within which the property is located is automatically
a party in this case.

The record wll be closed at t he
concl usion of each hearing, except for any materials
that are specifically requested by the Board, and we
will be very specific on what is to be submtted and
when it is to be submtted to the Ofice of Zoning
After those materials are received, clearly, the
record will then be finally closed, and no other
i nformati on woul d be accepted by the Board.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. The Board, however, may, consistent with
its rules of procedure and consistent wth the
Sunshi ne Act, enter executive sessions during or after
a public hearing on a case in order to review the
record or to deliberate on the case.

Deci sions of the Board in contested cases,

and in all cases, is based exclusively on the record.
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And, therefore, we ask that anyone present today not
engage Board nenbers in any kind of conversation, so
that we do not give the illusion of not basing our
del i berations on the case.

I would ask at this tinme that all cell
phones and beepers be turned off, so that we don't
have any maj or disruptions of the procedure.

And let ne turn to our staff to see if
there are any prelimnary matters for the Board. The
Board -- prelimnary nmatters are those which go to
whether a case wll or should be heard today. That
is, any requests for postponenent, continuance, or
wi thdrawal , or whether proper and adequate notice of
t he case has been given.

If you are not prepared to go forward with
a case today, that should be brought to the Board's
attention at this tine, and you can cone forward to
the table that's in front of us.

I will go to our staff, first, to see if
they have any prelimnary matters.

M5. BAILEY: M. Chairman, menbers of the
Board, good afternoon. The prelimnary matter has to
do with Application Nurber 16951, Sout hwest
Properties, Inc. That application was w thdraw, M.

Chai rman, and no additional action is required on that
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case.

CHAI RPERSON GRI FFI S: Cood. Thank vyou
very much.

Does anyone else have any prelimnary
matters at this tine?

MR BELL: Cood afternoon.

CHAlI RPERSON GRI FFI S: If you would just
turn on your mke. You just need to press into --

MR BELL: Cood afternoon. M nane is Jim
Bel | . | represent The Mst Wrshipful Prince Hal
Grand Lodge of the District of Colunbia. W have a
prelimnary matter.

I'm the new counsel on the case, and we
just recently found out within the last few mnutes
that the previous counsel didn't turn sonme inportant
docunentation over to the O fice of Planning, so that
they would be able to provide a recomendati on. So
we'd ask for a continuance, so we can provide that,
because we wunderstand that that was going to be
crucial in this coomttee nmaking their decision.

CHAI RPERSON GRI FFI'S: You want to continue
t he case today?

MR BELL: Yes.

CHAI RPERSON GRI FFI'S:  To anot her date?

MR BELL: Yes.
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MR GUYOT: M. Chairman, may | be heard

on that?
CHAI RPERSON GRIFFI'S: Yes. Wy don't you

cone up to the table and introduce yourself.

MR GUYOT: M. Chairman, ny nane is
Laurence Quyot. | reside at 507 U Street, N W I
want -- as we did at the last attenpt for a delay --

CHAI RPERSON Rl FFI S: ['"m sorry. I may
not have heard you. But are you -- you're

representing an organization?

MR GUYOT: ANC 1B.

CHAI RPERSON GRI FFI'S:  Okay. Thank you.

MR GQUYOT: At the last request for a
del ay, we opposed it because we felt that there was no
way that the organization could neet the requirenents.

The report by the Ofice of Planning points that out

very clearly. If we gave them three years, they

couldn't turn an illegal operation into a | egal one.
There is strong -- | introduced a

conpromse at all -- in the original section of this

case, asking that the Masons give four parking spots
to the comunity. That was passed by ANC-1B in the
902 case that was presented to this Board. It was
voted on four-three-two.

W canme and asked that that -- that the
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BZA consider that. The Masons rejected it point
bl ank. Let's be very clear what we're dealing wth.
There is -- the Wstmnster Gvic Association is
opposed to that, and I'm sure you' Il hear testinony to
t hat .

The position of ANC-1B is that there is no
way this can be justified. W voted unaninously to
oppose it, and we feel that the only justice here is
to consider the Ofice of Planning's report, |ook at
its inadequacies, and, really, we want to deal wth

the question, how can you possibly get information

that can transformtwo illegal operations into one.
CHAl RPERSON @RI FFI S: Ckay. So ny
under st andi ng is you oppose t he not i on for

conti nuance, based on the fact that you don't think
that there is any additional information that can be
provided to the Ofice of Planning that would nake a
successful case.

MR QGUYOT: Exactly.

CHAI RPERSON (Rl FFI S W mght as well
proceed today.

MR QGUYOT: Yes, sir.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BELL: M. Chairnman?

CHAlI RPERSON GRI FFI' S Yes.
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MR BELL: We've anended our application.

CHAI RPERSON GRI FFI'S: | ndeed.

MR BELL: And the application only deals
with Lot Nunber 827.

CHAl RPERSON GRI FFI'S:  Right.

MR BELL: Wiich is what we've had a
speci al exception for since 1974. O the |ast one was
granted in 1982.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BELL: W applied again in --

CHAI RPERSON &R FFI S: Ri ght . |
under st and. W're not going to get into the whole
subst ance before we get into the case.

MR BELL: M point being, when you go to
the -- to specifically -- well, first of all, Il
refute the fact that we won't be able to show it,
because we have the docunentati on.

CHAl RPERSON @RI FFI S: | ndeed. You
woul dn't be here if you couldn't.

MR BELL: Yes.

CHAI RPERSON GRI FFI'S:  Ckay.

MR BELL: Ckay. But, nore inportantly,
that their -- the ANC s position, at least in the
papers that |'ve seen from them they deal with Lots

Nunber 824 and 825.
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CHAI RPERSON GRIFFI'S:  kay. So you think

that their report reflects the fact that the change
may -- you're proposing to nmake in the application is
-- or their report isn't sufficient to address the new
appl i cation.

MR BELL: Yes.

MR GUYOT: M. Chairman, if you sinply

read it, here it is. It's a conbination --
CHAI RPERSON GRI FFI'S:  Okay. | under st and.
MR  QUYOT: He raised it. It's a

conbi nati on of 902 and 906 Vernont Avenue, and it's a
conbination of the old and the new case. That's what
we voted on.

CHAl RPERSON GRIFFI'S: Right. | understand
your position.

MR QUYOT: Ckay.

CHAI RPERSON CRI FFI S: | think what it is
before the Board is whether this -- and just to be
clear for the record, we did have the subm ssion of
wanting to anend the application. And that s
renoving the Lot 824/825 fromthe application, so we'd
be | ooki ng at 827.

So the issue for our brief deliberation on
this nmotion for a continuance is the fact of whether,

one, the Board could be sufficiently evidenced in the
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public hearing enough to proceed; and, secondly,
whether it would actually limt the ability of the
governnent agencies to give reports to the Board.

I"mgoing to step out a little bit and ask
Ofice of Planning if they would be prepared to hear
t he hearing today. W have an opportunity, also, to
keep the record open in order for a revised report.
However, | would have the Board nenbers, and also
Ofice of Planning, think |ong and hard about whether
this so drastically and substantively changes the
application that we do, in fact, need to take this to
anot her date.

M5. RAY: M nane is Venita Ray. |'mhere
fromthe Ofice of Planning. And there's a couple of
things going on. Ofice of Planning, 1in our
prehearing packet, we are not aware of the anended
application, first of all.

CHAl RPERSON GRI FFI' S:  kay.

M5. RAY: So that's the first thing that
-- our report is pretty clear about the information
that we would need. So if you proceeded today, we
really have to go back and reevaluate it based on the
information that we were lacking, as well as the
amended application, to be able to make any kind of

representation here. VW wouldn't be able to do
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anything today if you went forward.

So if you do that, it's just Ofice of
Pl anning woul dn't be able to give a report. And we do
not have all of the information.

CHAI RPERSON GRI FFI S: Ri ght. | mean, one
opportunity, Board nenbers, is that we allow the
applicant to present their case, and that's where we
stop it today. And that information is provided to
the party, the ANC. W don't have any other requests
for party status in this case, so it wll be the
applicant, the ANC, and then we give that information
also to the Ofice of Planning for a revised and
amended report.

W would certainly also give that
opportunity to the Departnent of Transportation to do
t he sane.

M. Quyot, would you have any difficulty,
as a party in this case, wth proceeding in that
fashi on?

MR QJYOl: M. Chairman, we want the case
proceeded, collectively, as described. That was the
application. W'd like it proceeded.

CHAI RPERSON  GRI FFI S: Do you nean al
three | ots?

MR QUYOT: Yes.
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CHAI RPERSON (Rl FFI S: Ckay. Vell, let's

just be straight wth that. | don't have any
jurisdiction to demand that or not.

MR QUYOT: Kkay.

CHAI RPERSON (RI FFI S: If the applicant
deci des that they renove lots out of it, as long as it
stays within the same advertised relief sought, quite
frankly, it's the applicant's property and their
preference to do what they wll. And | don't think
t hey' ve out stepped the regul ations with that.

SECRETARY PRUI TT: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

SECRETARY PRU TT: My | make a suggestion
that maybe we do go forward, and the information that
OP needs to really conplete their report could cone
forward. The ANC woul d then have new information, and
we would allow themtinme to go back and vote on it and
submt a new report based on the new information,
along with OPs submtting a new report based on the
new i nformation. And then you would -- you could
possibly allow the applicant and the ANC, which is the
only party, to respond in witing.

CHAl RPERSON GRIFFI'S:  Yes. | think we can
get all the details there. | think that is the frame

of mnd | was searching for.
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MR QGUYOT: M . Chai rman?

CHAlI RPERSON (Rl FFI S: Just a second, M.
Quyot .

MR QUYOT: Kkay.

CHAI RPERSON GRI FFI S: M. Bell, | need to
hear from you whether you think that that would, in
fact, prejudice your case in presenting it today.

MR BELL: Actually, | think it would, M.
Chai r man. The reality, what we just said is that we
would -- at least if -- if | heard it correctly, we

woul d go back through and give testinony today. They

woul d have -- the opposition would have an opportunity
to give testinony. The O fice of Planning would go
back through and look at all of our information.

Then, we woul d be required to give further testinony.

| think it would be nore prudent, nore
prudent and nore efficient, for -- to allow us to cone
back at a later tinme after Ofice of Planning has had
the information that we are going to be able to
provide for them today, and nmake their recommendati on,
and then we can do it all in one day.

CHAI RPERSON GRIFFIS: (kay. | disagree a
l[ittle bit with that, only in the fact that OP is not
creating infornmation. OP is actually analyzing

information that you provide. And any information you
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provide them is going to be provided to us. So the
presentation of that today, and right now, doesn't
seem to preclude Ofice of Planning of doing their
j ob.

But let me hear from other Board nenbers
to see whether they see the logic in proceedi ng today
or, in fact, support a continuance. Frankly, in terns
of schedule -- and we don't often have applicants that
cone in that bring so many people to the hearing room
that ask for a continuance, because they -- but be
that as it may, that's your business.

MR QUYOTl: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Hol d on a second.

MR BELL: M. Chairman, we didn't realize
until this norning that the prior counsel in this case

didn't turn over --

CHAl RPERSON GRI FFI'S: | under st and.
MR BELL: -- certain docunentation.
CHAl RPERSON GRI FFI S: I understand. And |

probably shouldn't have brought it up, because it's
not necessarily substantive to what we're dealing with
at this point.

But what 1'd like -- the point of why I
brought that up is if we do continue this case, our

schedule is very, very tight. W nmay not be hearing
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this for another couple of nonths. So that's going to
be a factor.

And I will hear from both in that regard,
but | do want to hear from Board nenbers first if
there are any coments or directions.

MR QJYOT: M. Chairnan?

CHAl RPERSON Rl FFI S: Just a second, M.

GQuyot .

MR GQUYOT: Al right.

CHAlI RPERSON GRI FFI S: I"m hearing from ny
Boar d.

MR QJYOT: Ckay.

MEMBER ETHERLY: Thank you very much, M.
Chai r man. | was sonewhat -- what's the word |I'm
looking for? | was anenable to the course of action

that you were suggesting in terns of noving forward
t oday. As you and ny colleagues know, | always tend
to cone out on the end of adm nistrative efficiency.
And the fact that we have all of the
parties gathered today, and have substantial community
participation today, both from the organization and
from outside of the organization, but | also don't
want to prejudice the interest of the party here. And
as we've been informed, of course, the party has

deci ded to nmake a change in terns of representation.
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And | think it's a very serious point to
be made when that representation feels that it mght
not be in a position at this particular juncture to

adequately prosecute the interest of their client.

Your question was, I  think, a very
i mportant one to M. Bell, and perhaps there's a nore
direct way to answer -- to ask that question, which

is, clearly, there is sone additional information that
the Ofice of Planning felt that it needed to prepare
a full report and nmake a full recommrendati on.

I think one of the options today could be
to go forward, have sone of that information cone
forward in ternms of testinony that the applicant may
provi de, and then, of course, have the opportunity to
provi de additional docunentation as we go forward.

Per haps the question, or a better phrasing
of the Chairman's question, is to M. Bell, do you
feel that you would be at least in a position to
comment, albeit not in great detail -- you're going to
follow that up with additional docunentation -- but do
you feel that you would even be in a position to
conment at sone length on the information that the
Ofice of Planning sought in its report?

MR BELL: | believe -- | spoke with ny

client about this prior to this -- prior to us comng
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in here. And one of the things that the client --
because they didn't know that the previous counsel
didn't do that -- their diligence.

And what they were -- what they requested
for nme to do was to ask for a continuance, because
they want to nake sure that you've got all the
information that you need, as accurate as you can, and
a delay is not -- it is their position that a delay in
the interest of justice would be better suited at this
poi nt .

MEMBER ETHERLY: kay. So --

CHAl RPERSON  CGRI FFI S: Wen was the
revision to the application decided upon? And when
was it proposed to have been submitted? Because we
have a docunent that was -- is dated Novenber 21st
that speaks to it, which isn't exactly tinely. Ws it
prepared previously?

MR BELL: No, it wasn't. It wasn't
prepared previously.

CHAl RPERSON GRI FFI'S:  Ckay.

MR QUYOT: M. Chairman, we received no
notice of that. W left with the understanding --

CHAl RPERSON GRI FFI'S:  Ckay.

MR GUYOT: -- the two cases had been

conbi ned.
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CHAI RPERSON GRIFFI'S:  So you weren't aware

that there was an anendnent to the application.

MR QGUYOT: That's right.

CHAl RPERSON GRI FFI'S:  (Okay. Qhers? Yes,
M. Parsons?

MEMBER PARSONS: M. Chairman, this is, to
me, clearly a different application. | think if we
proceeded today we woul d probably end up with a second
heari ng, with those wanting to cross examne
W tnesses, and so forth. So | would honor the w shes
of the applicant in this case and allow the District
Departnent of Transportation, the Ofice of Planning,
the citizens, the ANC, to reconsider their position in
t he context of this revision.

CHAl RPERSON GRI FFI' S:  Ckay.

MEMBER ZAIDAIN. M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

VEMBER ZAl DAI N: | would agree with M.
Par sons. | think give an opportunity to get
information properly dissemnated, give OP a chance to
t horoughly review the application.

Qovi ousl y, the ANC has stated its

posi tion. Perhaps it'll change in the neantineg;
perhaps it won't. If it doesn't, | don't think it
will prejudice its opportunity to present to this
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Board and present its case to this Board. So | would
side nyself with M. Parsons' coments.

CHAl RPERSON GRI FFI'S:  Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW M. Chairman, |
woul d recommend that we proceed with the applicant's
case only -- | think that that is an efficient way to
handle it -- and return at a later date with the rest
of the case, with the information provided by the
applicant today, of course, being distributed to all
parties, and certainly to the Ofice of Planning and
t he Departnent of Transportation.

CHAI RPERSON (Rl FFI S: Ckay. I've heard

from ny Board.

M. Bell, can you answer ne a question on
the use of the parking lot as proposed. Wwo wll be
using it?

MR BELL: The menber s of our

or gani zati on.

CHAI RPERSON GRI FFI'S: Anyone el se?

VR BELL: For the nost part, nenbers of
-- | nean, if --

SECRETARY PRUI TT: Excuse nme, M. Bell.
Could you pull your mke a little closer to you, so
everybody can hear.

MR BELL: Sorry. Menbers of our
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or gani zati on. But, for exanple, if the paranedics --
soneone gets hurt on the --

CHAI RPERSON GRIFFI'S:  That's not an issue
of parking and --

MR, BELL.: But you asked if there was
anyone else, and | just wanted to nake -- be clear on
t hat .

CHAl RPERSON CGRIFFIS: Ckay. Yes, | don't
think anyone would preclude anbulances from pulling
into the parking |lot. You have tenants in the
buildings, in the existing structure on U Street, is
that correct?

MR BELL: Yes, we do.

CHAl RPERSON GRI FFI'S:  They woul d al so have
par ki ng spaces there?

MR, BELL: Not -- the parking lot is going
to be primarily used for the Prince Hall Gand Lodge

and nmenbers of our organization.

CHAl RPERSON R FFI S: Cay. And the
structure itself -- I'm just trying to -- 1'm not
|eading you down a direction that wll cause you
troubl e. I"'m trying to get an wunderstanding --
actually, it goes to, and this is what | am | ooking
for -- is what section actually you need to be before

us with. And that is Section 214 or Section 213.
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From what you're describing to nme, it
seenms as though it is correctly advertised under 214,
and that would go for an accessory parking lot. And
that neans that it would only be used for those using
t he bui | di ng.

MR BELL: Yes.

CHAI RPERSON GRI FFI'S:  So there would be no
other type of arrangenents for other hours for other
uses for other --

MR BELL: No.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BELL: | think it's spelled that we --
| think | pretty nuch spell it out in our amended
application, too, what its use will be for and the
timefranes.

MR QUYOT: M. Chairman, that would

directly refute an agreenent that they made and agreed
to in a public nmeeting of providing nine of those
spaces to the public. They nade that agreenent. They
repudi ated - -

CHAI RPERSON GRI FFI'S:  Ckay.

MR QGUYOT: -- it here.

CHAI RPERSON GRI FFI'S: (kay. There's going
to be time to bring that up, to refute it, to argue it

again --
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MR QUYOT: Kkay.

CHAI RPERSON GRIFFI'S:  -- and for all of us
to have fun wth it. However, |'ve heard from ny
Board, and | think that the Board is leaning to the
fact of with undue caution to give the applicant the
opportunity to refrane this case and to provide
addi tional information.

| would ask, in fact -- because |I'm not
allowed to direct, |I don't think. So I wll strongly
ask that you provide the information into the record,
provide it directly to the Ofice of Planning and al so
to the ANC, so that we don't run into a clause which
will not be helpful to you of comng to a new hearing
wher e peopl e do not have that infornmation.

So if you need addresses and placenents
for service and such, | would ask you also to avail
yourself to contact the ANC and see where they want
t hat delivered.

Yes?

MR QJYOTl: M. Chairman, may | --

CHAl RPERSON GRI FFI'S:  Ckay. Yes.

MR QUYOT: Wuld you informthe applicant
that the ANC-1B will neet on Decenber 4th. W would
like the information before then, and we wll vote

unani nously in opposition at that tine.
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CHAl RPERSON GRIFFI'S: Wll, that's not the

best thing to say on the record, M. Quyot.

(Laughter.)

MR BELL: He said that on the record.

MR GUYOT: It is true. It is true. It
is absolutely true.

MR BELL: | think that speaks volunes to
the part about great weight.

CHAI RPERSON GRIFFI'S: I ndeed. And | don't
want to digress into this.

MR BELL: Okay. Al right.

CHAI RPERSON CGRIFFIS: | do think that was
fairly inappropriate. If you're going to do a
denocratic vote --

MR QUYOT: |'m just being very honest.
W' ve tried to negotiate to the fullest extent
possi bl e.

CHAl RPERSON GRI FFI'S:  Ckay. Well, | would
hope you'd keep an open mnd and avail yourself to
reading the information and actually analyzing it.

Do you want to introduce yourself as
you're sitting at the table?

MS. SHAND: Hello0?

CHAI RPERSON GRI FFI'S: Yes.

M5. SHAND: M/ nane is Tania Shand. | am
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Association. The first tine --

CHAl RPERSON GRI FFI'S:  Ckay.

84
Nei ghbor hood

VMB. SHAND: -- | came | was President as

this goes on and on.
CHAl RPERSON (RI FFI S: Ckay.

this time, | can't have you speak, as

| see. At

you're not a

party in the case. VW have a notion before us that

we're entertaining, and | can only hear from the

parties.

There is anmple tinme during the hearing

when we call it -- <clearly, that
everything, and we have a substanti

subm ssions from you.

we wll hear

al anount of

Wth that, any other discussion on the

nmoti on? The notion before us is to

continue this

case. |s there a second?
MEMBER ETHERLY: So seconded, M. Chair.
CHAl RPERSON Rl FFI S: Thank you, M.

Et herly.

D scussion on the notion? |
all those in favor of a continuation of
signify by saying aye.

(Chorus of ayes.)

And opposed?
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VI CE CHAI RPERSON RENSHAW  (Opposed.

CHAI RPERSON @RI FFI S: Thank you, M.
Renshaw. Very well. W can record that vote.

SECRETARY PRUI TT: The staff would record
the vote as four-one-zero. Motion nmade by M.
Giffis, seconded by M. Etherly. Ms. Renshaw in
opposi tion.

CHAI RPERSON GRIFFI'S:  Ckay. Now we go to
the even nore exciting. Let's pick a date.

SECRETARY PRU TT: M. Chair, based on our
calendar, it looks like the first -- and the nunber of
people who look like they will be testifying, first
avai | abl e date woul d be |ike February 25th.

CHAlI RPERSON GRI FFI S: February 25t h. M.
Quyot, does that give the ANC anple tine to reconsider
this case and its new forn®

MR QGUYOT: W're going to reconsider it
on Decenber 4t h.

CHAlI RPERSON GRI FFI S: Cay. And you are
making a formal request that the applicant be there to
present the case?

MR GUYOT: Absolutely.

CHAI RPERSON (Rl FFI S: Are you avail abl e,
M. Bell?

MR BELL: No. | have depositions in
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Ceorgi a.

MR GUYOTl: Here we go. A delay within a
del ay.

CHAl RPERSON GRI FFI'S:  wait, M. Cuyot.

VR, BELL: | have depositions in Ceorgia
on the 4th of Decenber. But we will submt -- be able

to submt theminformation. We will nmeet with them at
another time, but on the 4th | have depositions in
Ceorgi a.

CHAl RPERSON &R FFI S: Do you have a
nmeeting in January?

MR GUYOT: W are voting on this on

Decenber 4t h.

CHAI RPERSON &Rl FFI S: Vell, | think you
could accommodate a little bit in terns of the
schedule of the application as they -- anyway,

actually, it's none of ny business what happens out
t here. So I'm certainly hoping you' re comng back
with at least -- M. CQuyot, | don't think you disagree
with ne that substantive discussion, although you may
end up disagreeing, is an inportant part of any

process. And | think you ought to entertain that, and

that's all | can say on that.
MR QUYOT: | agree with you 100 percent.
The information here is so -- and the facts here are
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so well established --

CHAI RPERSON GRI FFI' S:  Ckay.

MR QUYOT: -- that there's very little --

CHAI RPERSON (R FFI S: As | say, |I've
overstepped ny bounds from what I should be
di scussi ng.

MR QJYOT: No, not at all. | understand.

CHAI RPERSON GRI FFI S: February 25th, M.
Bel |, you're avail abl e?

MR BELL: Yes.

CHAI RPERSON GRIFFI'S:  |Is that correct?

MR BELL: Yes.

CHAlI RPERSON GRI FFI S: And we are | ooking
at the afternoon, starting at 1:00.

M. CQuyot, are there any difficulties with
the ANC being represented on the 25th?

MR GUYOT: | don't think so, M.
Chai r man. But | hope that the -- this <civic
associ ation can be added as a party. They are --

CHAl RPERSON GRI FFI'S:  Ckay.

MR QUYOT: -- in the inmmediate area.
They are -- have a clearly --

CHAI RPERSON GRIFFI'S:  Let ne address that
i medi ately. W have very straightforward regul ati ons

in ternms of nmaking a request for party status. Those
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are to be submtted 14 days prior to the public
hearing, and the Board takes that up as a prelimnary
matter to establish party status.

| do believe with the continuation of a
case, and the fact that we have not started this, that
the tine is now allowed 14 days prior to February 25,
2002. My attorneys wll junp all over me if I'm
actually incorrect.

However, you can get further clarification
on that. But | would -- | would advise that you run
wi th that understanding.

MEMBER ETHERLY: M. Chair?

CHAIRPERSON GRIFFIS: Did | say the wong
date? Onh, we are neeting in 2003. How about that?
O otherwse this would all be done, wouldn't it?

Ckay. Well, you know what's funny?

MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MEMBER ETHERLY: It mght also be usefu
to note for any nenbers of the community that, in
addition to the Wstm nster Neighborhood Association
if the Cardozo-Shaw Nei ghborhood Association or, |
bel i eve, t he Vst m nst er and French Street
Nei ghbor hood Association, the idea is obviously if

there are other organizations or entities that desire
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party status, as the Chairman noted, there is an
application that they should definitely be certain to
submt in a tinmely fashion.

MR QJYOT: Thank you very nmuch. |1'msure
that will be done. Thank you very much for bringing
it to our attention.

M5. SHAND: Can | nake a comment? That we
are aware of that process, but | did not receive that
appl i cation.

CHAI RPERSON  CGRI FFI S: Vell, it's not

somet hi ng you woul d recei ve.

M5. SHAND: Well, | live across the street
from the parking |ot. So as an individual, | would
have received it, | thought. Isn't it a certain feet

that you have to be within the --

CHAI RPERSON GRIFFI'S:  Yes, it's within 200
-- well, here we are. W have an opportunity. Before
you |eave, | would pick up the application. And, in

fact, you can talk to staff in the Ofice of Zoning if

you --
M5. SHAND: Ckay.
CHAl RPERSON  GRI FFI S: - - have any
guestions on imediate -- and they are very able and

can actually talk to you after this.

M5. SHAND: Wiat happens in the interim of
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the parking -- what happens in the interimuntil the
25th, in terns of the parking | ot operations now?

CHAI RPERSON CRIFFIS: That's an excell ent
questi on. | don't know My understanding is that
there may not be a certificate of occupancy for use of
that, but it's not something that would go to DCRA and
to the Zoning Adm nistrator. That can be --

MR QGUYOl: W're going to take it there,
M. Chairman.

CHAlI RPERSON GRI FFI S: Ckay. That bei ng
said, let us go through dates for subm ssions prior to
t he 25th. If we have any, can we set those out for
t he applicant?

(Pause.)

Do we have dates back from the 25th for
subm ssi ons?

SECRETARY PRU TT: M. Chair, the conputer
isalittle slow today.

CHAl RPERSON GRI FFI' S:  Ckay.

(Pause.)

Who said we should do away wth paper
cal endars after all?

SECRETARY PRUI TT: I would suggest that
the applicant get all information to the ANC and OP no

later than January 14th, and that then would allow
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them up until like the 11th to get it in, because
prehearing subm ssion two weeks -- are always due 14
days prior to the hearing. And then, of course, ANC
and OP reports are due one week prior, which would put
it on the 18th.

MR QUYOT: |If it is the intention that we
have the information before we can vote on it, we vote
-- we neet on the first Thursday.

SECRETARY PRU TT: O each nonth?

MR QJYOT: O each nonth.

SECRETARY PRU TT: Ckay. So your first
Thur sday woul d be --

CHAI RPERSON  CRI FFI S: Vell, we're not
goi ng to change the zoni ng subm ssions on --

SECRETARY PRU TT: R ght.

CHAl RPERSON GRIFFI'S:  And frankly --

MR QUYOT: Al right. GCkay.

CHAI RPERSON GRIFFIS: -- the applicant to
avail thenselves to mnmke the presentation. And,
clearly, they can't change it substantively, otherw se
the vote won't hold great weight. So |I think that can
be coordinated. W've got enough time. This is not,
in terns of the anmount of information that needs to be
put together, nonunental.

And so | think a substantive presentation
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can be nade, and the opportunity for witten
subm ssion to the Board, by the ANC, will be given to
you by the 11th. And there's still the opportunity
for the ANC to nake their case in the public hearing.

So things wll change beyond just the witten
mat eri al

Is that clear, M. Cuyot?

MR QUYOT: It raises a question.

CHAl RPERSON GRI FFI'S:  Ch, dear.

MR QJYOT: Could we --

CHAlI RPERSON GRI FFI S: That's supposed to
answer questions, | thought.

MR GUYOT: Vell, it does both, M.
Chai r man.

CHAlI RPERSON GRI FFI'S:  Good.

MR GUYOT: Wll, then, is there any
reason why the applicant can't make his -- its
presentation at the Decenber 4th neeting?

CHAI RPERSON GRI FFI S: That | don't know
| nean, if he wants to, they can. If not --

MR QJYOT: Well, we'll handle that.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR QJYOT: Ckay. Thank you.

CHAIl RPERSON GRIFFI'S: (kay. M. Bell, are

you cl ear on subm ssi ons?
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MR BELL: Yes, thank you, M. Chairman.

CHAI RPERSON GRIFFI'S:  Very well. 1s there
anything else | need to take up that staff is aware of
or the Board aware of? Very well. I wish you all a
great afternoon. CGet honme before it starts snow ng,

and we will see you on the 25th.

SECRETARY PRU TT: In the afternoon
agenda.

CHAI RPERSON CRI FFI S: In the afternoon,
1: 00.

Ckay. W're going to take just five

m nutes while the hearing roomcloses and | et the next
appl i cant cone up.
(Wher eupon, t he pr oceedi ngs in t he
foregoing matter went off the record at
1:32 p.m and went back on the record at
2:21 p.m)
M5. BAI LEY: Application Nunber 16920,
application of WIIliam Bass, pursuant to 11 DCWR

3104.1 for a special exception to establish an art

gallery -- that's on the first floor and a portion of
the second floor -- within an existing apartnment house
under Section 361. The project is located in the

Dupont Crcle/DDR-5-B District at premses 1629 21st

Street, NW, Square 93, Lot 122.
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Is there anyone who wll be testifying

today who was not here previously and who needs to be

sworn in? Please stand. Anyone el se? Please raise

your right hand.
(Whereupon, an oath was adm nistered
those individuals planning to testify.)

Thank you.

to

M. Chairman, there is a prelimnary

matter, and it concerns the representation of the
opposition parties, and there's a request from M.
Stephen Saltzburg to represent the opposition. And
that notion is before the Board at this tine, M.
Chai r man.

CHAlI RPERSON GRI FFI S: Very well. Thank
you.

First of all, | don't think a notion is
required for the Board s consideration, in ternms of
the legal representation of a party. Wiat wll be of
any concern to the Board is that there not be multiple
representation si mul t aneousl y. So i f your

representative found sonebody that you would like to

have, then that is fine. Al t hough we would love to

get into reviewing and approving attorneys
representations, that's not our jurisdiction.

That being said, your representation
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present ? The parties' representation is present?
Yes. Applicant is ready?

MR GELL: Yes, we are.

CHAI RPERSON CRIFFI'S: Very well. | think
the score may be a little even. | know we're still on
the one side, but we've now weighted -- anyway, that

being said, | think we left off --

MR CELL: One nore prelimnary matter.

CHAl RPERSON GRI FFI'S:  Yes, sir.

MR CELL: M. Chairman, at the conclusion
of the last hearing, the Board l|left open the record
for submssion of additional materials. But it was
very precise in what it asked for.

Subsequent |y, M. Sal t zburg asked ne
whether it would be possible for us to agree anobngst
ourselves to submt additional nmaterials. And,
accordingly, we and they both submtted witten
materials up to the following Friday, and then
responses up to the followng -- the Wadnesday
foll owi ng that.

Qoviously, this is really up to the Board,
whether it's willing to accept the materials, but |
would at this point ask the Board to accept the
materials submtted by both sides wup to those

respective dates.
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CHAI RPERSON (Rl FFI S: I don't have any
obj ect i on. I"m not sure -- 1'lIl hear from ny Board
nmenbers if they have objections. In a continuing
case, | think we're a little looser on what is to be
subm tted. Clearly, when the case ends, then we

direct specific things.

And as we continue cases, we (give
direction as to exactly what we want. But | think it
IS hel pf ul to have witten subm ssi ons and
conmuni cati ons and responses as it is ongoing, as we
may, in fact, be able to limt sonme of the public
testi nony, based on the fact that we have it in the
record.

Anyone object to accepting the information
that has been -- | would take that as a consensus of
t he Board, then

Very well. Anyt hing el se? Any ot her
prelimnary natters? Not seeing any indication of
that, | think we should junmp right to the Ofice of
Pl anning for the presentation of their report.

M5. THOVAS: Cood afternoon, M. Chairnman
nmenbers of the Board. My nanme is Karen Thonas,
presenting the O fice of Planning's review of the case
bef ore us today.

The Ofice of Planning reviewed this
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application with respect to Section 361. Qur report
of Septenber 25th addressed the operational inpact of
the gallery on the neighborhood. For the record, we
would like to -- OP would like to acknow edge the
applicant's and M. Bass' coment s based on
di scussions with us.

W would like to anend our supplenental
report to reflect comments, to include the nunber of
events per year should be no nore than 12, including
participation in the Dupont Grcle gallery wal ks and
private in-house events, and to correct t he

suppl enmental to state that alcohol will only be served

at private invitation-only events, and events w |l not
be catered -- requiring catered -- requiring catering
t rucks.

In addition, with respect to the square
footage calculation for the proposed gallery, based on
our original report, the applicant has indicated that
the gallery space to be wused includes only 1,200
square feet.

The Ofice of Pl anni ng sunmarily
determ ned that, based on the information concerning
the nunber of events, the nunber of guests, and
par ki ng concerns, the inpact on the nei ghborhood woul d

be adversely affected, notwithstanding that this may
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be a small operation.

OP acknow edges the applicant's research
into the recent conversions from gallery uses to
residential uses. However, the nei ghborhood is zoned
residential, R-5-B. OP acknow edges the applicant's
subm ssion in support of its case and in response to
our report.

However, after careful review of the
subm ssions, we renmain convinced of the inpact on the
resi denti al char act er of t he nei ghbor hood,
particularly as it's related to other elenents of the
conprehensi ve plan, including our supplenental report.

Section 1361 of the conp plan stresses
that the major pressure is a continuing erosion of
residential use by office use and the displacenent of
| ocal services by retail uses that attract a broader
mar ket .

In summary, with the Phillips as a ngjor
anchor in the neighborhood, together wth other
institutional and commercial uses, OP supports our
original recommendation that the presence of the
gallery wll contribute to the erosion of the
residential character of the neighborhood and would
adversely affect the nei ghborhood.

Thank you.
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CHAl RPERSON GRI FFI'S:  Thank you very much.

Board menbers, any questions of the Ofice
of Pl anni ng?

VI CE CHAl RPERSON RENSHAW A question, M.
Chair, to the Ofice of Planning. Wat is the date of
your amnended report? And do you have copi es? Because
we do not.

M5. THOVAS: It's a supplenental report
dated Cctober 21st.

VI CE CHAl RPERSON RENSHAW Ch, the 21st
of --

M5. THOVAS: Cctober 2002.

(Pause.)

CHAlI RPERSON GRI FFI S: Any ot her questions
of Ofice of Planning?

I would take it that the position of
Ofice of Planning, then, 1is that they couldn't
support any other additional gallery in that area,
even though in the zone it is a use that is permtted
with a special exception.

So by logical extrapolation, the position
is, in fact, that the nei ghborhood is saturated.

M5.  THOVAS: Wll, in this case, the
Ofice of Planning is not saying that a gallery use is

not an acceptable use by special exception in this
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in this case, we believe that it would

based on the fact that it is taking up

some residential space in the neighborhood, and there

IS no parking,

Gl lery.

and its proximty to the Phillips

CHAlI RPERSON (Rl FFI S: But isn't the nature

of galleries and their success based on the density

that's created

with thenf And doesn't that nean a

proximty of |ocation?

VB.

STEI NGASSER:  Yes, M. Chairnman. This

is Jennifer Steingasser wth the Ofice of Planning.

In this particular case, yes, there is a certain

synergy between

the galleries, fromwhat we understand

of their business operation.

However, this is a residential zone, and

there is a commercial zone just a block to the east

that could also accommpdate the residential -- the

comercial -- nore commercial aspects of the gallery.

Wen we looked at this particular lot in

its |ocation,

its relationship to the Phillips, the

expansion of the Phillips, we found certain signs that

this particular
residential to
report as well

there is now a

(202) 234-4433

bl ock was changing its character from
conmer ci al . A lot of that is in our
as the applicant's, that there is --

signalization at the corner, which is
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really unusual for a snmall road this size.

This particular lot, while they' re not
di splacing the nunber of dwelling units, they are
increasing the intensity of the use of the building.
And they've now got two galleries in what should be a
residential building, along with three dwelling units
and two parking spaces, which it's still undeterm ned
how those parking spaces are being allocated, where
the custoners will park for this particular facility,
how the art will be delivered.

There is going to be a conmmercial inpact
now on the corner that would be nore significant than
has been in the past. So it's not a bl anket statenent
that galleries are not a conpatible use in this area.
This particular gallery at this particular |ocation
we believe did contribute -- will continue to have an
adverse inpact on the character of the nei ghborhood,
converting it nore fromresidential to comercial.

There was a map submtted that highlights
the anmount of commercial and industrial and gallery
use within the neighborhood, and we felt that was
pretty significant.

CHAI RPERSON GRI FFI S: You nentioned that
there's a signalization at the corner. Wat does that

nmean?
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M5. STEINGASSER There's a turn signal to

control the traffic as it noves into the street.

CHAI RPERSON GRI FFI'S:  On what bl ock?

MB. STEI NGASSER That corner is -- it's
comng off of Massachusetts, | believe, onto 21st
Street.

CHAI RPERSON @RI FFI S: Massachusetts and
21st ?

M5. STEINGASSER: | believe, yes, bringing
the traffic up into the neighborhood, as well as
com ng.

CHAl RPERSON GRIFFI'S:  How far away is that
fromthe site?

M5. THOVAS: It conmes off of -- I'msorry
-- Florida. There's a signalization at Florida, and
we are also concerned about the inpact of traffic --
I"m sorry -- comng from Connecticut Avenue onto that
street. It collects a lot of traffic.

CHAI RPERSON GRI FFI'S: So you are concerned
that the increased -- or your position is the
increased conmercial traffic has demanded a traffic
i ght signal on Massachusetts and Fl orida?

M5. STElI NGASSER No, sir. W're not
maki ng a conclusion on the traffic. W're saying that

the signalization in a residential area is an
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indication -- is one of the elenments we |ooked at in
providing us -- leading us to the conclusion that
there is nore comercial activity than would normally
be experienced in a residential zone. And part of
that is looking at the narrow street.

| believe in one of the supplenental --

CHAlI RPERSON GRI FFI S: How | ong have those
lights been there?

M5. STElI NGASSER: That | could not tell
you. |'msorry.

CHAI RPERSON GRI FFI S: Wuldn't that be a
stronger statenent if there was a new traffic signal
at 21st and R?

M5. STEI NGASSER Wll, we're going to
take a second, and we'll find the exact signalization.

CHAlI RPERSON (Rl FFI S: Because | think if
we're controlling traffic <crossing Florida and
Connecticut and Mssachusetts, they' re probably not
new.

MB.  STEI NGASSER: They're probably not
new. No, sir, exactly.

CHAI RPERSON (Rl FFI S: And those are high
vol une, | arge avenues.

M5.  STElI NGASSER: And it's bringing

traffic into the Phillips site, so we'll have to --
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but that's just one of the elenents we |ooked at, one
at the issues we |looked at. Part of the other things
that we | ooked at, as we went through the Section 361,
which sets out the criteria, was the operational
activity of the business itself.

You know, you've got two galleries
operating in one business. Each one is going to have
openi ngs. Each one is going to have gallery shows.
Each one is going to bring a different type of
audi ence to the building. That audience is going to
traverse the neighborhood, and there wll be a
syner gy.

And that synergy does, at sone point,
begin to be in conflict with the designated zoning
district, which is an R-5-B residential. So it is a
bal anci ng act. W're not nmaking an overall bl anket
conclusion, but it is a balancing act. And we felt on
this particul ar cor ner, j ust one block from
comercial, that the bal ancing act ti pped.

CHAl RPERSON GRI FFI S: And the commerci al
zone you're talking about is towards Connecticut
Avenue.

M5. STEI NGASSER  Yes.

CHAlI RPERSON GRI FFI S: Wiich is a fairly

successful retail corridor, correct?
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MB. STElI NGASSER: Yes, sir.

CHAI RPERSON  GRIFFI S: And  we have
testinony that speaks to the difficulty of a gallery
whi ch may have, how do | say, less profit than Anne
Tayl or Loft, in conpetition wth that kind of chain.

M5. STElI NGASSER: That may be the case,
but the profitability is not one of the criteria for
the [ and use --

CHAlI RPERSON GRI FFI S: | under st and. It's
-- what I'm just trying to do is understand your
position is, why don't they just nove to Connecti cut
Avenue? And I'mtrying -- based on the testinony that
we've heard, trying to understand, yes, why wouldn't
you? And there may be sone realities of whether you
can and cannot locate in a very successful conmercial
zone, conmmercial corridor.

M5. STElI NGASSER Vell, and the city has

responded to that overall pressure. There is an arts

overl ay. There are several arts overlay districts
that are -- have been designed to encourage.
CHAI RPERSON &Rl FFI S But  Connecti cut

Avenue, at that point, is not part of --
M5. STElI NGASSER: Connecticut Avenue is
not at that point, no, sir.

CHAl RPERSON (RIFFI'S: | see.
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VB. STElI NGASSER: | believe the -- excuse

ne. | don't have ny glasses. The sout hbound vehicles
from Connecticut Avenue and Fl orida Avenue encounter a
signalized intersection at Florida with specific |eft
turn arrow to permt turns into southbound 21st Street
without <conflict from northwest drivers. That' s
rarely provided for access.

And, nost inportantly, this signalization
-- that is rarely provided for access to purely |oca
streets. Wiile this has been submtted by the
applicant, we felt that was a pretty conpelling case
as to the fact that this street is no |longer treated
as a purely local street.

CHAl RPERSON (Rl FFI S: But your statenent
is "no longer." Wen was it?

M5. STElI NGASSER: I don't know when it
was. But when we -- | don't think the signalization
stands alone. It's not an individual elenment that --
oh, the street's got a signal. Therefore, it's
conmer ci al . W |ooked at it as one of the elenents
indicating the amount of commercial or the anmount of
traffic or the anmount of congestion that may be noving
t hr ough thi s nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Ckay.

M5.  STEI NGASSER: And how wll this
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particul ar use add or detract fromthat.

CHAI RPERSON GRIFFIS: R ght. | don't want
to belabor it. I was trying to get to the substance
of what -- the nessage you were saying, because even
what you've just said -- we're tal king about density.

This is a high density residential area, too, is that
correct?

MB.  STElI NGASSER: No, sir. It's a
noderate -- noderate density, R 5-B.

CHAlI RPERSON GRI FFI S: Ckay. That's the
official word. But in ny frame of mnd, Dupont Crcle
is a fairly dense area. But, clearly, there is both
traffic going through. So just based on the fact that
there's a signal at a |arge avenue of Connecticut and
crossing forward does not indicate that you have now
entered a very busy commerci al zone.

M5. STElI NGASSER | would agree with the
applicant's statenent that the signalization allow ng
left turn signal onto 21st is an indication that the
flow is unique for a local street. And that is a
statenment submtted by the applicant, and OP agreed
wth that, that it is not coormon for |ocal residential
streets to have a left turn signal.

CHAI RPERSON (Rl FFI S: Vell, 1'1l take it

up with them then.
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M5. STEI NGASSER: But, again, it's just

one -- it is not the only item It's just one of many
si gnal s.

CHAlI RPERSON GRI FFI S: Indeed. And that's
why | wanted -- because I'mlooking at the -- in the
aerial photograph, the map that you' ve just referenced
in terns of the galleries' residential/institutional
uses, that looks to ne like a precarious corner, if
I'"'m understanding where this signal is, which my
demand, at any volune of traffic, having a signal
t here.

But it's in applicant's statenent. [0
beat up themlater, if need be, on what they neant and
put it in for.

Any ot her questions of Ofice of Planning
at this tine? dearly, they've stated that they have
concern with also the parking and how the two parking
spaces on the site are going to be utilized, the
impact of having two galleries, and the dimnishing
residential use in that specific site and how it
actual ly inpacts the surroundi ng areas.

Yes, M. Parsons?

MEMBER PARSONS: Vell, M. Chairman, as
you know, | did not attend the first hearing. ' ve

read the transcript and reviewed the record, but | --
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I"ve still got some confusion on this.

It's not clear to me how the existing
gallery is in this building. Does anybody know the
answer to that? Has that question been asked? | want
it asked of the Ofice of Planning, then.

CHAI RPERSON GRIFFIS: M. CGell may be able
to answer that.

MEMBER PARSONS: Vell, the thrust of ny
guestion is, is seemngly the Ofice of Planning would
agree to the operation of the existing gallery. l's
that correct? Not that that's before us, but it's
this increase to a second floor that is causing the
concern. It's not the use, but it's the inpact of the
new use.

M5. THOVAS: That's correct.

MEMBER PARSONS: So if we were to restrict
this new use to the existing use, would you say we're
still tipping the balance in this conmmunity?

M5.  STEI NGASSER: Comm ssi oner Parsons,
the existing use is a separate gallery. There will be
two distinct separate businesses operating galleries.

MEMBER PARSONS: h. You see, | am
conf used.

MB. STElI NGASSER: The basenent --

MEMBER PARSONS: | thought this use was
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repl aci ng the existing use.

MS. STElI NGASSER: No, sir. There is an
existing --

MEMBER PARSONS: Ah ha.

M5.  STElI NGASSER -- gallery in the
basenment level facing R Street, and this would be an
additional gallery on the ground and --

MEMBER PARSONS: Ch, that's very hel pful.
Now | get it. | conpletely mssed that point. Thank
you.

CHAI RPERSON @RI FFI S: Anything else from
the Board? Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW M. Chairnman,
Ofice of Planning, in delivering its amended report,
had sone conditions that you prefaced your remarks
wth. And | cannot find themin the Cctober 21, '02,

suppl emrent al report.

M5. THOVAS: |'m sorry. Those woul d be
corrections to our suppl enent al . VW  haven't
submtted --

VI CE CHAI RPERSON RENSHAW Those are

corrections and --
MB. THOVAS: Yes.
VI CE CHAlI RPERSON RENSHAW -- you wll

submt --
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M5. THOVAS: If that's necessary, yes.

VI CE CHAI RPERSON RENSHAW Al right.
Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

M. Cell, is the Board correct in -- with
the clarification of the Ofice of Planning that the
application is acting to establish two galleries?

MR GELL: There is an existing gallery in
the basenent. W're proposing to put a gallery on the
first and part of the second fl oor.

CHAI RPERSON GRIFFI'S:  So there woul d be --

MR GELL: There would be a second
gal l ery.

MEMBER ETHERLY: And the existing gallery
woul d conti nue operation, of course.

MR CGELL: They would continue, yes.

MEMBER ETHERLY: Ckay.

CHAI RPERSON Rl FFI S: Ckay. Does the
applicant have any questions of the Ofice of
Pl anni ng?

MR GELL: Yes, M. Chairnman.

Ms. Thormas, do you recall a neeting on
Cctober 16th with M. Mrinkovich, M. WIIlians, and
nyself? | see you nodding, so | -- | assune that's a

yes.
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M5. THOVAS: That's correct, yes.

MR CELL: At that neeting, were you given
a list of galleries that had opened and closed in the
| ast nine years?

M5. THOVAS: That's correct.

MR CGELL: Wiy did your report not take

that information i nto account?

M5. THOVAS: W still believed -- it's not
that we -- we recognized that there were sone
gal l eries closed. | think that you had -- there was

no net |oss, because sone galleries opened w thin that
same time. So there was no net |loss of galleries and
increase in residential, and we were still -- we were
still convinced about the inpact of the Phillips on
t hat nei ghbor hood.

MR, GELL: The material that we presented
to you, did it not show a net |oss of four galleries?

M5. THOVAS: 1'Ill have to check.

MR GELL: That has been also testified to
several tinmes in this hearing.

Following that neeting, M. Marinkovich
prepared and sent to you a list of -- a summary of her
testinony, right, listing -- her proposed testinony
listing conditions and assurances that she intended to

give to the Board, is that correct?
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MB. THOVAS: That's correct.

MR CGELL: Now, in your report, didn't you
state that you didn't think those were inportant
because you coul dn't see how t hey woul d be enforced?

M5. THOVAS: W were concerned about their
enforceability.

MR CELL: Are you famliar wth the way
zoning restrictions are enforced in the District?

M5. THOVAS: Coul d you expand on that?

MR CELL: Do you know the role of the
zoning inspector in enforcing conditions that are in
zoni ng orders?

M5. THOVAS: Yes.

MR CELL: And so why did you reach the
concl usion that they couldn't be enforced?

MB. THOVAS: W were not clear as to how

they would be enforced. In addition, the agreenent
that was presented was not signed and dated. The
agreement which -- where you had the [list of

supporters was not signed and dat ed.

CHAl RPERSON GRIFFI S: Let nme get
clarification, M. Cell, on where | think vyour
guestion is. But for ny relevancy, in terns of the

conditions that was asked of OP, there are often two

problenms with it.
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Ohe is systematic, how they mght be
enforced, which is one aspect. But was the other
substantive about how the actual enforceability could
be nonitored? Was there a substantive [level of
measurenent that mght be difficult?

MBS. STEI NGASSER: Yes, sir. It was of
concern to us, and the issue of enforceability has
been sonmething that's been discussed within the |ast
year when we present conditions to the Board.

Wthout the Zoning Admnistrator or the
zoning inspectors being invited to absolutely every
openi ng and assurance of their attendance, we have no
way of knowing how nany people were there, whether
they were comng by Metro, whether there was only beer
or w ne served.

It was, indeed -- | believe they were
important conditions for the applicant to offer, and
they represented a good faith effort in addressing
some of our concerns. But we were concerned about how
t hey woul d substantially be enforced.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. STEI NGASSER Especially with regards
to | think one said encourage people to use Metro.

CHAl RPERSON GRIFFI'S:  Ri ght.

M5. STEI NGASSER: It just seened fairly
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vague.

CHAI RPERSON  GRI FFI S: Ckay. That |
under st and.

And, M. CGell, certainly, it doesn't
preclude you from offering up in further proceedi ngs
any conditions that you find inportant.

kay. Sorry to interrupt. Go ahead.

MR CELL: That's all right.

Well, along that line, M. Steingasser,
woul d you say that a restriction on a day care center
to 21 children would -- could not be enforced because
a zoning inspector would not be sitting there?

MB. STEINGASSER No, sir. The enroll nent
figures are often required to be submtted, and the
day care facility operates on a nuch nore routine and
daily basis, subject -- thereby being subject to spot
visits, you know, and nore intermttent type of
control s.

The galleries were -- sone of the
condi ti ons proposed, you know, being 12 events a year
with dates unidentified becane very difficult for us
to figure out how we woul d enforce them

MR CELL: Now, | think you testified that
Ms. Marinkovich advised you at the neeting that there

would not be any catered events, that alcoholic
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beverages would not be served at those events that
were open to the public, and only wine and beer to
those events that were closed to special invited
guests.

D d you consider whether any of that would
reduce the traffic, the pedestrian traffic and
vehicular traffic, that mght be generated in the
First Friday events?

MB. THOVAS: Wth respect to the serving
of al cohol ?

MR CELL: That any of those itens that |
mentioned would tend to reduce the nunbers of people
that would be roam ng around the gallery. I n other
words, they wouldn't be just comng for a drink,
because they -- they would know that the gallery
woul dn't be serving al cohol

M5. THOVAS: Yes. They would be com ng
from other galleries, where other galleries mght
serve al cohol . | don't know how -- how we can
determ ne whether they would believe that your gallery
is not serving al cohol, and | ess people would cone. |
don't know how that could be determ ned.

MR CELL: Were you not advised that there
were three parking spaces?

M5. THOVAS: Yes. Those are residentia
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-- assigned to residential spaces.

MR CELL: Those are three spaces you're
told that are under the control of M. Marinkovich
And did she not tell you that two of those spaces
woul d be available to either custoners, guests, people
not living in the residence?

M5. THOVAS: That canme during testinony.
| can't recall

VR CGELL: And yet your -- you testified

that there is no parking.

M5. STElI NGASSER: No, sir. I think we
acknowl edged that -- and | believe it was two spaces
and a garage. |Is that the parking arrangenent?

MR CELL: No, there's one space in the
garage and two spaces outside the garage.

M5. STEINGASSER Right. And it has been
sonet hing that we've asked about several tines, and we
were concerned about how the parking would be
allocated. If it went to the residents, how would --
how would -- you know, how would it be used for the
galleries. And if it went to the galleries, then the
resi dents woul d be wi thout parking.

And, granted, it is in a district that
would require no parking for the residents, but |

don't believe we got anything in witing. Now maybe
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I"'m m staken. We've got a lot of paper. But we were
concerned that two parking spaces in a garage would
not be sufficient for 12 events a year up to 40
peopl e.

MR CGELL: Based on the testinony that
you' ve heard, however, that two of those spaces woul d
be available at all times to people and not residents
of the apartnent -- of the space, but, rather, to
guests or anybody else that mght want to cone to the
gallery, does that change your opinion about the
i mpact of the |ack of parking on the nei ghborhood?

M5. STEI NGASSER No, sir, it does not.

MR CELL: I'msorry. | didn't hear

M5. STEINGASSER. No, sir, it does not.

MR CGELL: Ckay. In your initial report
you state that adding a gallery to the, actually, 13
remaining galleries -- actually, no, it's 12 now,
another one closed -- that are already there will nean
a significant increase in the nunber of people
attending the First Friday events.

Is there any basis for your belief that 16
galleries or 14 ogalleries, rather than 15 -- [|I'm
sorry, that 14 rather than 15, or 13 rather than 15,
woul d encourage nore people to participate? In other

words, that one nore gallery is going to make any
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difference in how nmany people decide to conme to | ook
at the various galleries.

M5.  STEI NGASSER Vell, I'm sure the
gal l ery owner hopes that it does, indeed, draw its own

audi ence and draws its own visitors there for their

particul ar gallery. | don't think we drew a nunber
It wasn't a line in the sand -- 12 breaks it, 13
doesn't.

In this case, we looked at the gallery
proposed at this particular location and its
relationship to the uses around it, including, and
nost specifically, the residential character of the
nei ghborhood. And we felt that increasing the gallery
space from the basenent to the first floor and the
second floor did, indeed, have an adverse inpact.

MR CELL: Vell, when there were five --
four or five nore galleries than there are now, was
this a concern of OP?

M5. STElI NGASSER: W did not have review
of those galleries at that tine.

MR CELL: | beg your pardon?

MS. STEI NGASSER | don't believe we had
review of those particular galleries at that tine.

MR CELL: Was there any consideration of

this when OP reconmended approval of the expansion of
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the Phillips?

MS. STElI NGASSER: | believe there was
consi derable concern about the inpact of t he
institutional nature noving its way up the street.

MR CELL: And vyet OP approved the
expansion, is that not right?

VB. STElI NGASSER: The Phillips was
approved by the Board of Zoning Adjustnent with a
nunber of conditions. That's correct.

MR CELL: W're talking about O°P. D d OP
not coment on the side of the Phillips in the
first --

M5. STElI NGASSER: Yes, we did. But |
believe we also recomended significant conditions,
and | believe there was al so nedi ati on invol ved.

MR CELL: Ri ght. And so the renoval of
t hose apartnent houses -- of the apartnent house with
15 units was sonething that ultinmately OP approved.

MB. STEINGASSER  After nediation and with
significant conditions, yes, sir.

MR GELL: Wiat studies led the Ofice of
Planning to conclude that galleries and other non-
residential uses were becomng a problem in this
nei ghbor hood?

M5. STEI NGASSER W're gqguided in our
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review by Section 361 of the D.C. Zoning Odinance and

the criteria that they set out. |1'd be happy to walk
t hrough those. The first one states that it requires
a special exception. The second, .2, that it be
| ocated and operated so as not to becone objectionable
to adjoining or nearby property because of noise,
pedestrian vehicular traffic, hours of operation, or
ot her obj ectionabl e conditions.

W felt in this case that 12 -- the
original application listed 15 with 100 visitors. It
has since been cut back to 12 events with 40 visitors.

W felt that in a residential neighborhood that could
be significant to an adjoining property owner, that
every nonth there would be a large gathering outside
their honme, wth or wthout alcohol, and wth or
wi t hout parking.

Two peopl e could park. Perhaps they woul d

carpool and they would bring eight of the guests.

That still |eaves 32 people that are not known to the
nei ghbor hood, may or nmay not be known -- they could be
residents -- comng either to this gallery or to the

gallery in the basenent.
Wen we added those two together, we felt
that that led to a situation that could have an i npact

on the residential character
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W then went to 361.3, which advises that

the Board should consider, and regulate if necessary,
t he frequency, nunber of at t endees, and
characteristics of show ngs or other group gatherings,
thus indicating a presunption that these could have an
adver se i npact.

Again, we started with the 15. Ve got
down to 12 events, the nunber of attendees being
l[imted to 40. The characteristics of the show
openi ngs and the group gatherings, we tal ked about our
concern for catering, for delivery of the shows,
setup, breakdown, the attendees com ng and goi ng.

It has since been agreed that there would
be no catering, except OP is still concerned that the
characteristics of the show may or may not be able to
accommodate the parking and the frequency of the
guest s. And, again, going back to having a special
event once a nonth could be quite annoying to a
nei ghbor, and running until 11:00 at night, that could
be an issue.

W then went to 361.4, which talks
directly about adequate off-street parking, but not
less than Chapter 21, to accommpdate occupants,
enpl oyees, and visitors likely to cone to the gallery

by autonobile. VW didn't feel that this particular
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application, in and of itself, net the standard for
adequat e of f-street parking.

Wien we conbined it with the occupancy of
three residential units and an existing gallery in the
basenent by its own separate owner, we could not
conclude that there was parking sufficient for the
uses on sites.

Then, finally, 361.5 requires that the
proposed use shall not adversely affect the present
character or future developnment of the surrounding
areas. And this is the general -- where we |ooked at
the general overall conposition of the neighborhood
the traffic patterns, as we've di scussed, the parking.

W | ooked at the conprehensive plan. e
| ooked at the intent of the zoning regulations, the
intent of the Dupont Grcle Overlay, and we could not
conclude that this gallery, in conbination with the
other uses in the building and the other uses on the
bl ock, the presence of comercial businesses just
around the corner, including restaurants, would -- was
not beginning to have an adverse effect on the
residential character of this nei ghborhood.

MR GELL: Now, in the Phillips case, you
said that you recommended sone conditions --

MS. STElI NGASSER: Yes, sSir.
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MR CELL: -- to your approval. Dd you

consi der reconmending conditions to approval of this
gallery, such as having fewer than once a nonth
private showi ngs or --

M5. STEINGASSER. No, sir, we did not.

MR CELL: -- a reduction in the nunber of
activities? No?

MB. STEINGASSER: No, sir, we did not.
CELL: And why was that?

STEI NGASSER:  The --

2 5 3

GELL: That's all right. You said
that part of your concern was that it mght be open
until 11:00. Wre you not aware of the fact that we
agreed to stop any gatherings at 9:007?

M5. THOVAS: Did | mss that? The witten
-- the events will end at 11:00 in your subm ssion
dated Cctober 16th. Was that changed?

MR GELL: That's right. Yes, it was.
And were you not given that information? It certainly
cane out --
THOVAS: Ckay.

GELL: -- in the testinony.

5 3 ©

THOMAS: Ch, okay.
M5. STEINGASSER. At the time our reports

were filed, we did not have that changed i nformation.
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M5. THOVAS: Yes.

MR CGELL: And since that tine, has that
had -- have you had a chance to think about it? It's
been a nont h.

M5. STEINGASSER. No, sir, we have not.

MR CELL: Wen you say that you feel that
it mght have an effect on the present character of
t he neighborhood, are you considering that as a
resi dential nei ghborhood?

MS. STEINGASSER  Yes, sir, we are. |It's
identified on the conprehensive plan as a noderate
density residential neighborhood. It's zoned R-5-B,
noderate density residential, and we do consider it
resi denti al .

MR CELL: But is it not, in reality, a
m xed use nei ghbor hood based on t he Zoni ng
Conmi ssion's decision that other uses, such as nuseuns
and galleries, are permtted?

M5. STEI NGASSER They are permtted if
determ ned to have no adverse inpact.

MR CELL: Are you famliar with the SNAP

pl ans?

MB. STEI NGASSER:  Yes, sir, we are.

MR CELL: And in the SNAP plan, which, |
take it -- and you can correct nme if I'mwong -- was
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supposed to indicate where there mght be problens in
vari ous nei ghborhoods, was there any statenment in the
SNAP plan that the nunmber of galleries or the increase
in the size of the Phillips was becom ng a problem for
t hat nei ghbor hood?

MS.  STElI NGASSER There was a -- in
conversations with the Ward 2 planner, who was the
coordinator for the Strategic Neighborhood Action
Plan, he did provide us with the SNAP that stated the
nunber one nei ghborhood priority for this nei ghborhood
plan was to "bal ance residential, non-residential, and
commerci al devel opnent."” Listed as an action for this
priority was to "conduct planning activities that
preserve existing residential devel opnment patterns.”

W did rely on that and included that
wi thin our analysis of the project.

M5. STEI NGASSER: Were you al so aware that
the SNAP plan for Dupont Grcle states that housing
units increased from 1990 to 2000, from 10,243 to
11,537, an increase of 1,300 units?

MS. STEINGASSER  Yes, |'m aware that the
housing did increase. This is a residential area with
a residential zoning category.

MR CELL: Now, how did your decision

conport with Section 1335.1 of the Ward 2 portion of
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the conprehensive plan? And I'll just read it -- "to
develop an overall conbination of existing and new
arts, cultural, and educational facilities in Ward 2,
in order to make the entire ward a special, cultural,
and educational center."”

MS. STEINGASSER | think that can be -- |
think that goal can easily be achieved. | don't
necessarily think it has to be at the expense of a
residential property. | think there are comerci al
areas within Ward 2 that can accommobdate these types
of uses.

MR CELL: Are you aware that 21st Street
is one way south, going south? In other words,
| eading out of this neighborhood and not into the
nei ghbor hood?

M5. THOVAS: At this tinme, no. | don't
have a picture in front of me.

MR GELL: I know. WII the chair take
judicial notice of that fact?

MB.  STEI NGASSER Let us clarify the
answer. W're aware that it's one way.

MR CELL: But it's one way |eading out of
the bl ock that you're tal king about, not |eading in.

CHAlI RPERSON GRI FFI S: Are you indicating

what - -
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MR CGELL: At that signal light.

M5. STElI NGASSER: | guess it depends on
whi ch direction you' re going whether you' re going out
or going in.

MR GELL: No, we're talking about the

signal light --
M5. STEINGASSER: But it is one way.
MR CELL: -- that you testified --
M5. STElI NGASSER  Ckay.
MR CELL: -- to.

CHAI RPERSON (Rl FFI S: Vell, her point is
that if you wanted to get into the nei ghborhood, and
you're comng fromthe north, then 21st one way going
south | eads you into the nei ghborhood.

MR GELL: It does, indeed. But this was
in the context of her testinony about the signal
l[ight, which is in this -- at the south end, and,
therefore, doesn't deal with traffic comng into the
nei ghbor hood, only traffic goi ng t hr ough t he
nei ghbor hood.

CHAI RPERSON CRI FFI S: Vell, there's sone
confusion, because | think the one that they were
actually talking about is at the north end, at Florida
and Connecti cut. But | think they also nentioned

there's one on the south end al so on Mass.
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MR CGELL: | amsorry, then. | msheard.

In your consideration of changes in the
nei ghborhood, did you consider the area north of
R Street as well as this bl ock?

M5. STEI NGASSER: W did, indeed, consider
the general area. |'m not sure how far north exactly
you're referring.

MR CGELL: Well, several times you --

M5. THOVAS: W did go to that block north
of R Street just above it. It forms a triangle with
Fl ori da.

MR CELL: Wll, several tines you
referred to "the block,"” and the Phillips, which is on
t he bl ock. And | heard nothing about the fact that
the north of R Street, which is right across the
street fromthe building we're tal king about, and nuch
of which is within the 200-foot radius, or part of it
is obviously wthin the 200-foot radius of this
corner, that that had -- that the residential
character -- that had an effect on the residential
character south of R Street.

M5. THOVAS: Wll, | think one -- to ny
recollection, there is just one gallery to the north,
in that bl ock. Just one. At this corner of R and

21st, we have the imediate effect of the Phillips
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Gllery, as well as we have the inpact of a nunber of

uses along -- further along R Street towards Florida
as wel|.

MR CELL: I don't have any further
guesti ons.

CHAI RPERSON GRI FFI'S:  Thank you.

MR SALTZBURG I'd like to use a chart
and try to highlight some things that | think are hard
to see without --

CHAlI RPERSON GRI FFI S: Actually, is this
part of your cross examnation of the Ofice of
Pl anni ng?

MR SALTZBURG  Yes, it is. But | think
it's upside down.

CHAlI RPERSON GRI FFI S: | ndeed. And while
you get that set up, if you wouldn't m nd introducing

yoursel f for the record.

MR SALTZBURG M/ nane is Stephen
Sal t zbur g. | represent the opponents of this special
exception

Let me see if | can stand and talk at the

same tinme. Can you see this, or do | need to turn it?
Let ne see if I can -- can you see that from where
you're sitting?

Let's just run through a little bit, just
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CHAlI RPERSON GRI FFI S: Wiy don't you turn

on that corner m ke, too, and just point
MR SALTZBURG Sur e. The

that you were --

it at --

traffic |ight

CHAlI RPERSON GRI FFI S: It just went off.
Thank you.

MR SALTZBURG Ckay. The traffic |ight
that you were referring to, the -- which got a little

confused at the beginning, it's the traffic light at

-- on Florida Avenue, which allows this
see if I"'mright about this, the traffi

here that stops people and after which

-- actually,
c light right

they can turn

right. There's another traffic light with a left turn

signal, which allows people to turn left.

So you can get onto 21st comng from both

directions on Florida, is that right?

CHAl RPERSON GRIFFI'S:  That's

correct.

MR SALTZBURG Now, because this is --

this happens to be a one-way street. W' ve

established that. W all agree on
R happens to be a one-way street also
east to west this way, correct?

M5. THOVAS: That's correct.

that, right?

running from

MR SALTZBURG If 1 wunderstood what you
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were saying about the inpact -- and see if this is
correct -- it is inpossible to get to the Phillips
which is right here, this large space. If you want to

get to the front of the Phillips Gllery, it's
inpossible to get there wthout comng down 21st
Street. Isn't that so?

M5. THOVAS: Yes.

MR,  SALTZBURG | mean, by car. | mean
by foot you could wal k the ot her way.

M5, THOVAS: By car. Yes.

MR SALTZBURG By car, you have to cone
across R, down 21st, or you have to start up here, but
you're com ng down 21st. It's also inpossible, isn't
it, to get to this gallery, the front of which is
right here -- and directly across, | mght say, from
our house -- it's inpossible to get to this proposed
gallery by car, wthout either comng across R and
down 21st or down 21st this way, isn't that so?

M5. THOVAS: That's correct.

MR SALTZBURG If one wants to drop
sonmeone off in front of this gallery, there's no
special dropoff place, is there, in front of this
bui I di ng?

M5. THOVAS: No, there isn't. Not to ny

observati on.
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MR SALTZBURG And so the -- 21st Street,

at the nonent, if you take a look at this section, if
this were a -- we have one gallery in the basenent
you've testified about, right, which is on the
R Street side of this building.

M5. THOVAS: That's correct.

MR SALTZBURG The proposal now is to
have three of the four corners of this block becone
essentially non-residential spaces, isn't that so?

M5. THOVAS: That's correct.

MR SALTZBURG And isn't it also true,
| ooking at the map -- this may not be 100 percent to
scale -- but that in terns of this block, this part of
R Street, the building we're talking about is the
| argest single building on that side of the street?

M5. THOVAS: Based on your visual, yes.

MR SALTZBURG No. Do you know, by the
way -- you may not -- this is -- | was just |ooking at
this nyself the other day. Wiere's the closest
commerci al parking lot for this proposed gallery?

M5. THOVAS: | don't know.

MR SALTZBURG | will tell you, are you
aware of any commercial parking lot that's open --
fully open to the public that's on, say, Q Street?

M5. THOVAS: No, |I'm not aware of that.
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There is --

MR SALTZBURG Wll, how about any
commercial parking lot on a busy street of Connecti cut
-- going up here? Is there a comercial lot here

avail able that's open --

M5. THOVAS: | don't know.
MR SALTZBURG -- to the public?
MB. THOVAS: | don't know.

MR SALTZBURG Wuld you agree with ne
that unless you had an idea where the closest lot is
you woul dn't be able to tell people where to park?

CHAl RPERSON GRIFFI'S:  Are they instructing
peopl e where to park?

MR SALTZBURG It's unclear to ne.

CHAl RPERSON GRIFFI'S:  Wwell, OP wouldn't --

MR SALTZBURG No, no, | don't nean OP.
| neant unless --

CHAl RPERSON GRI FFI'S:  Exact | y.

MR SALTZBURG -- the property owners
have a pretty good i dea where the --

CHAI RPERSON GRI FFI'S:  But you're asking OP
whet her the property owners know where to instruct
themto park.

MR SALTZBURG Let ne just wthdraw that,

withdraw that. W're agreed that you don't know.  You
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didn't |look at where the closest commercial parking
| ot open to the public was, isn't that so?

M5. THOVAS: That's correct.

MR SALTZBURG But you don't know of any
in the area that you | ooked at?

M5. THOVAS: On ny personal recollection,
no.

MR SALTZBURG By the way, when you
consider -- you, Ofice of Planning, when you consider
what is the effect on the residential character of a
nei ghbor hood, do you consider only galleries, or do
you consider the conbination of galleries and
enbassies and other comercial buildings that have
al so repl aced or suppl anted resi dences?

M5. THOVAS: We did consider the inpact of
the other institutional uses in conbination, again,
with the Phillips and the galleries as well.

MR SALTZBURG And is that something that
you, as OP, take into account when you |ook at the
residential character, whether -- is it just that it's
a gallery, or is it -- it's that it's a gallery and
that's one nore non-residential use?

M5. THOVAS: W tried to look at the
i mpact of everything within a particul ar nei ghborhood.

One nore or two nore, we don't draw a line, but we
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| ooked at everyt hing.

MR SALTZBURG And just so in a nonment we
can get a little picture here, it's -- you may or nay
not recall this exactly. But on Connecticut here,
which leads right into this neighborhood, this is an
office building right here on the corner, isn't it?

M5. THOVAS. Yes, it is.

MR,  SALTZBURG And directly across from
that office building on the other side, which isn't
drawn here, that's a Starbucks, isn't that true?

MS. THOVAS: That's correct.

MR SALTZBURG And the Starbucks didn't
exist there five years ago, did it?

M5. THOVAS.: |'mnot aware of how long it
exi st ed.

MR SALTZBURG And above the Starbucks is
anot her commercial building, are you aware of that, on
t he second floor?

M5. THOVAS: | believe so.

MR SALTZBURG  And as you -- we have the
gallery you' ve identified, and we have the proposed
gal lery, which would be here. If that gallery is
granted a special exception, we'll have anchored here
-- we have an office building and a gallery anchoring

this block, isn't that true?
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M5. THOVAS: That would be an anchor for

t hat bl ock, yes.

MR SALTZBURG And when we cone down
here, were you aware that on the corner directly
across from 1646, which is our house, there is a
building that's used as a physician's office? Wre
you aware of that?

M5. THOVAS: | was not aware of that.

MR SALTZBURG And there on this corner
is Nora Restaurant, isn't it?

M5. THOVAS: Yes, |'maware of that.

CHAI RPERSON Rl FFI S: If I can just help
you out. The properties you' re talking about are on
your map. You're pointing to the zoning line.

MR SALTZBURG Oh.

CHAI RPERSON (Rl FFI S: So the parcels of
land are there. So Nora's -- | think you wanted --

MR SALTZBURG Al right. Here -- this
would be the corner, I'm sorry, and Nora would be
right here.

CHAI RPERSON CRI FFI S: Ri ght. Is that a
| egal doctor's office, or do we need to | ook at that?

(Laughter.)

No, it isn't.

MR SALTZBURG W' ve stayed away from
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that on -- just factual.

CHAI RPERSON GRIFFI'S: | see.

MR SALTZBURG As to what exists here.

CHAl RPERSON GRI FFI' S:  Ckay.

MR SALTZBURG Wen you |ook at the
overall effect of additional non-resident space,
parking is one of the issues you take into account,
isn't that true?

M5. THOVAS: Yes, we do.

MR SALTZBURG And are you worried about
parking only for the custoners, or are you worried now
about having adequate parking for people who live in
t he nei ghbor hood?

M5. THOVAS: W |ook at the inpact that --
that an addition rmay have on parking for neighbors --
for residents in the nei ghborhood.

MR SALTZBURG Did you look at at all the
nunber -- for exanple, can you go back 10 years ago?
Dd you look at the nunber of parking neters that had
repl aced parking spots on the street here, on R on
this side of the street?

M5. THOVAS: | did not.

MR SALTZBURG So you weren't aware that,
in fact, that the nunber of parking neters on both

sides of this street here went from two to 17 in a
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short period of tine?

M5. THOVAS: No, | did not. But |I do know
that there are parking neters on that street.

MR SALTZBURG D d you look at all, when
you considered the Phillips here, did you |ook to see
the nunber of parking neters that happen to be in
front of the Phillips?

M5. THOVAS: No, | did not.

MR SALTZBURG And so you didn't look to
see whether the nunber had increased from two to

seven --

»

THOVAS: No.

MR SALTZBURG -- since the Phillips
expanded?

M5. THOVAS: No.

MR, SALTZBURG Nunber of parking neters
replacing parking spots can make it difficult for
resi dents to find adequat e par ki ng in t he
nei ghbor hood, can't it?

M5. THOVAS:  Yes.

MR SALTZBURG Did by the way -- this is

sonmet hing that sonme of us are very sensitive about --

the Phillips expansion. As you know, sonme of the
nei ghbors oppose the Phillips expansion. You knew
t hat .
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V5. THOVAS: | was not --

CHAI RPERSON GRIFFI'S: Gkay. | don't think
that has any rel evancy to this case.

MR SALTZBURG Vell, it nmay be, because
you were asked by M. CGell about the Phillips
expansion. M question was: did the Phillips have a
right to expand under the --

M5. THOVAS: | believe it was by a special
exception. | was not party to that at that tine.

MR SALTZBURG But in this case, the OP
was wlling to approve what was negotiated and

medi ated by the neighbors and the Phillips, is that

right?

M5. THOVAS: That's correct.

MR SALTZBURG And the process, that
medi ation process and the approval, was done wth

rather neticul ous care, wasn't it?

MB. THOVAS: | don't know, but | do know
that there were nunerous conditions attached to the
approval .

CHAI RPERSON GRI FFI S: Let's get to the
heart of what you're trying to elicit out of this.

MR SALTZBURG Ckay. And the end result,
though, is that 15 residential units that used to be

on this block are no | onger here, isn't that true?
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MB. THOVAS: That's true.

MR SALTZBURG And, therefore, we |ost
nore residential units on our block than existed
previously. Isn't that so?

M5. THOVAS: |'mnot sure.

MR SALTZBURG  Wll, we counted them up.
The Board can probably make its own judgnment. \Well,
if 15 were lost and we |ook at the nunber that are
left, we lost alnost as nmany that are still there,
isn't that true?

M5. THOVAS: |1'IlIl take your word for it.

MR SALTZBURG And as you -- when you
were explaining to the Board the concern about the
nei ghborhood that OP had, is that at the core of your
concern, that there has been this enornous expansion
of non-residential and a contraction of residential in
this very inportant bl ock?

MVEMBER PARSONS: M. Chairman, |'m having
trouble with this line of questioning. It's apparent
to me that M. Saltzburg is testifying in an effort to
get sonething into the record which the Ofice of
Pl anni ng representatives have no know edge of, or, if
they do, it's -- he's got nore intimte know edge of
it than we do. | think it would be nore effective if

you' d just testify to this --
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MR SALTZBURG Vel |, perhaps they could

answer that question. | believe they can answer that
question. M/ question, if you wll --

VEMBER PARSONS: Vell, they haven't been
effective in answering any questions for the last five
m nutes, because you're talking about a case they
apparently didn't participate in.

VB. STElI NGASSER: That is correct.
Neither Karen nor nyself were on staff when the
Phillips case was being heard and nedi at ed. When we
| ooked at this particular gallery, we were aware that
the Phillips had a nmediated solution, that there were
conditions to its resolution with the nei ghborhood and
its approval by the Board.

It was not the overriding guidance as we
| ooked at this particular case. W | ooked at the
nei ghborhood in general, the parking issue of how this

-- how this gallery would operate in this |ocation on

this corner. 1Is that --
CHAI RPERSON GRIFFIS: | tend to agree with
M. Parsons al so. I"m not sure why. | mean, they

tend to agree in their report and what they' ve just
stated that they're agreeing with you that there seens
to be an issue or an inpact to the residential. And

I"m not sure -- you talk about expansion also in that
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squar e.

The entire yellow that you're show ng on
that bottomside, is that the Phillips gallery?

MR SALTZBURG No. W have the Cosnos
A ub.

CHAI RPERSON GRI FFI S: How |ong has the
Cosnos C ub been there?

MR SALTZBURG The Cosnos C ub has been
there for 100 years.

CHAI RPERSON (Rl FFI S: So that's not an
expansi on.

MR SALTZBURG  No.

CHAlI RPERSON GRI FFI S: And detracting from
the residential on that bl ock.

MR SALTZBURG Cosnmos Cub isn't an
expansion; the Phillips is.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SALTZBURG  The end result of the --
between the Cosnpbs and the Phillips is basically this
yel |l ow area that you see.

CHAI RPERSON CRI FFI S: Vell, that's true.
But | would say -- well, there it is. The black line
on your map, just for clarification, what is that
showi ng?

MR SALTZBURG This is -- | believe you
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had this exactly right. It was just demarcating this
block of -- this residential area, distinguishing it
from the stores on Connecticut and the -- and just

hi ghl'i ghting what was in it.

CHAI RPERSON  GRI FFI S: It's a focus area
for you.

MR SALTZBURG  Exactly.

CHAI RPERSON GRI FFI S: Ckay. | understand
t hat . | was a little confused, also, because it
| ooked like it was the zone boundary. But that

actually isn't correct.

MEMBER ZAl DAI N: Actual |y, I have a
guestion, too. The lighter shade yell ow splotches are
bui I ding footprints, correct?

CHAI RPERSON GRI FFI S: It isn't. That's
not even cl ose.

MEMBER  ZAl DAl N: No, no, no, no,
surrounding it, on the whole entire map. You' ve got

very light yellow --

MR SALTZBURG | think so. | have to --

MEMBER  ZAl DAl N: Those are building
footprints?

MR,  SALTZBURG | have to ask the person

who prepared this.

MEMBER ZAI DAIN. Ckay. Just they're on --
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di ng

AUDI ENCE MEMBER:  That is how the Pl anni ng

Ofice prepared a map for ne.
CHAI RPERSON GRI FFI S: Ckay. Al ri

W're --

ght .

AUDI ENCE MEMBER: It's really irrel evant

the color of this and this area here.

MEMBER ZAl DAI N: I understand that.

just wanted to nake sure | knew what | was | ooking at.

| didn't nean to cause --

MR SALTZBURG And | should say | have no

nore questions for her. But | did not realize
were not there when the Phillips had gone through,

that's ny mstake. I'msorry. | didn't know that.

you

and

CHAI RPERSON GRIFFI'S:  Ckay. Are you going

to use this in your case presentation?
MR SALTZBURG W are.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SALTZBURG So we don't need to |eave
it up?

CHAI RPERSON (Rl FFI S: No, no, no, Yyou
don't. But we -- I'm going to revisit the
clarification, because it is still not clear that --
of some of the graphics on their piece. But I'll give
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the Board instruction on that.

Yes?

MR M CONE: Vince Mcone, chair of the
ANC. | have just one question for the Ofice of
Planning, in terns of their report, and it relates to
t he SNAP pl an which you testified to earlier.

The specific item within the action plan
that's being discussed is, as you testified, about
protecting the residential area, the residential
nei ghbor hoods north of Massachusetts Avenue. And in
the action plan itself, it indicates that that is an
ongoi ng i ssue.

How would the O fice of Planning nornmally
deal with something like this in the SNAP report that
indicates that there is sonmething that's an ongoing
i ssue?

M5. STEINGASSER. Wl |, the SNAP pl ans are
an action plan, and that they're a tool for the Ofice
of Planning, as well as every other city agency, to
gui de our future work plans. |I'm not sure where this
particular action ended up in our work plan, whether
it was slated for this year or next vyear, but
typically the SNAP plans guide -- provide input to the
agency -- city agencies on how to prepare their work

plans for the upcomng years, tie it to a physical
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hat can be

addressed. |I'd have to follow up on this one and see

where -- what the action ended up being.

MR M CONE: Thank you.

MR CELL: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

MR GELL: | wonder if |
request. There's a lady who cane to test
of the proponents of the applicant wh

sonewher e about 3:40. And | wondered if

could make a
ify on behal f
o has to be

it would be

possible for her to give her testinony. She has

submtted sonething in witing in the p

Board could accept her out of place,

ast . If the

it would be

possible for her to give her statenent. That's M.
Anne Corbett.

CHAI RPERSON (RI FFI S: She' s gi ving
testinony in support, correct?

MR GELL: In support, yes.

CHAI RPERSON GRI FFI S: W've finished up

with cross examnation, then, of Ofice
W don't have any other questions? W
the presentation -- ny  under st andi
recollection and ny notes indicate that

presented their case.

of Pl anni ng?
are going to

ng and ny
the ANC has

MR MOCONE M. Chair, that's correct.
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CHAI RPERSON GRI FFI' S Yes.

MR MCONE: | could give the Board just a
very, very brief update of what happened at our | ast
ANC neeting if it would be the Board s pleasure. I
invited --

CHAI RPERSON Rl FFI S: Before we do that,
what I'm-- I'msorry. [I'mgoing to walk through the
entire schedule to see if we can accomodate a
testinony out of order, and then we wll go to the
parties in opposition, and then we'll be at the
cl osi ng renmarks.

So if there's no objection of going out of
turn -- actually, let ne see who else is here to give
testinony today, either in support or in opposition
| ndeed.

Is there any objection fromthe parties on
taki ng testinony out of sequence?

MR SALTZBURG W don't object, as long
as it's not long testinony, because we have w tnesses
al so with problens of having to | eave.

CHAlI RPERSON GRI FFI S: Vell, testinmony for
persons is three mnutes, and it is tinmed. There is a
-- right, cross examnation is the tinme that we don't
control, so hopefully it won't be that |ong. | f

there's nothing, then let's be efficient and call up
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Ms. Corbett, and then we wll resunme our regularly
schedul ed process.

Isn't that the official regulation? Al
right. |ndeed.

CGood afternoon.

IVB. CORBETT: Good afternoon, M.
Chai r man.

CHAI RPERSON GRIFFI'S:  If you can turn that
on. Pl ease give nme your nanme and address for the
record.

M5. CORBETT: Certainly. M nane is Anne

Corbett, and | amat 428 4th Street, N E.

And | will just submt that, in the
interest of tinme, that | submtted a detailed letter
to you dated Novenber 7th. And | don't -- 1'm happy

to answer any questions with regard to it, and it --
in sunmary, |'m in support of this gallery's request
for a special exception.

CHAI RPERSON  (RI FFI S: Very well. Ns.
Corbett, your letterhead is the CQultural Devel opnent
Cor por at i on. Wiy don't you give us an indication of
what the Cultural Devel opnent Corporation is and why
it would support this application?

M5. CORBETT: Certainly. The Cultural

Devel opnent Corporation is a non-profit -- a private
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non-profit chartered in the District of Colunbia. It
operates |ike Conmunity Devel opnent Corporation, which
you nmay be famliar with, except that we don't have a
speci fi c geographi ¢ nei ghbor hood.

Instead, we work on culturally related
projects throughout the District in conjunction wth
all kinds of other interested stakeholders, whether
they be landlords, residents, small business owners,
etcetera. W specifically deal wth facilities
devel opnent and real estate issues for artists and
arts organizations in the D strict of Colunbia --
typically, what | would consider small Dbusiness
owners, snmall non-profits, simlar to the gallery
that's here before you today.

CHAl RPERSON GRI FFI'S:  kay.

M5. CORBETT: W did not work with the
Phillips.

CHAI RPERSON (Rl FFI S: You work for the
struggling artists. Is that what it is? You gave
sonme indication in your witten subm ssion about the
Zoning Conmssion and their history in terns of
galleries inthe city. Dd you want to just sumarize
the pertinence of that issue to this case?

MB. CORBETT: Sure. There have been a

nunber of regulatory steps that have been taken in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

151

District of Colunbia to support arts and cultural uses
over the past 20 years or so. In general, the
situation has been to support arts and cultural uses
as revitalization tools in a nunber of different
nei ghbor hoods.

| believe it was nentioned before, there's
overlay zones in downtown and in what's called the
Uptown Arts District along 14th, U Street, and 7th
Street, above Massachusetts Avenue. And, in general
these regulatory changes have been to mnake use of
underutilized properties that would, therefore, be
affordable for artists or small organizations and
create activity where otherwise there had been
vacancy, alley dwellings for instance.

CHAl RPERSON GRI FFI'S:  (Ckay. You reference
Zoning Conm ssion Order 558, and go on to quote from
it, saying that the Conmm ssion indicated, "It did not
-- it is not persuaded that an art gallery is a
hostile elenment in residential zones, sinply because
it is not classed as a residential use."

And then you go on to indicate, however
that it was -- a special exception process was
adopted, so that there would be anple protection to
adj acent and nei ghboring uses and allow for retention

of established galleries.
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In this specific case, do you see that
there is or «could, in fact, be a hostile or
detrinmental inpact to the surrounding residential?

M5. CORBETT: If you want to go strictly
with a performance test based on the intensity of the
use, which, frankly, to me nakes the nost sense in
this case, given the performance neasures indicated by
this small business, the level of activity generated
by the small business, it does not seemto ne that it
does warrant -- that there's a hostile inpact from
the --

CHAI RPERSON GRI FFI S: But when you go to
the neasurability of the use, you're |ooking at the
specific operator of the gallery?

M5. CORBETT: | nean, in -- |I'm/looking at
this particul ar case.

CHAI RPERSON GRIFFI'S: R ght.

M5. CORBETT: Gven --

CHAl RPERSON @RI FFI S: If a special
exception was granted for this property for a gallery
use, could the gallery owner and operations not
change? 1'll answer for you. Yes. Theref ore, when
you're --

M5. CORBETT: O course they coul d.

CHAI RPERSON GRIFFIS:  -- in your analysis
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of looking at any inpact, was it gallery square
footage, or was it gallery specific use, which would
-- specific operator?

M5. CORBETT: To nme, | think the standard
should be set by square footage. There should be a
norm and there probably could be. W could do, you
know, a -- we could take a cross-sanpling across the
city and conme up with an intensity per square foot for
a gallery use.

CHAI RPERSON GRIFFI'S: M specific question
to you is just -- | nean, and if you can't answer
sonet hing, that's fine. I'm not, you know, trying to
beat you up on this.

M5. CORBETT: No, | know.

CHAI RPERSON (Rl FFI S: I think you have
sone expertise in your description of your
or gani zati on. And that is, in your analysis of this
particular one, was it nore of the square footage of
the gallery in this specific property that you were
| ooking at, and then arrived at the analysis, that
there actually is no inpact or no -- no negative |evel
of inpact on the nei ghbor hood?

MB. CORBETT: No, it was based on the
operational history provided to me by this particul ar

snmal | busi ness owner.
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CHAI RPERSON Rl FFI S: | see. | see.

Cay.
M5. CORBETT: To which | have to say |

comented to him "Ww, your traffic is extrenely

| ow.
CHAl RPERSON GRIFFI'S:  Ri ght.
M5. CORBETT: | nean, it's incredibly |ow
In fact, it's -- he needs to work on that.
CHAl RPERSON &R FFI S: Wiich is an

interesting piece, which nmaybe sonmeone else can pick
up on. Any other questions fromthe Board?

VI CE CHAI RPERSON RENSHAW M. Chairnan, a
guestion for Ms. Corbett.

I's yours a nenbership organization?

M5. CORBETT: No, nma'am

VI CE CHAI RPERSON RENSHAW  Therefore, as a
non- profit or gani zati on, you seek out cul tural
institutions to help them or do they come to you?

M5. CORBETT: They seek us as do | andl ords
and property owners seeking arts and cultural tenants
seek us. W sort of act as a matchmaker between the
t wo. I do not seek out arts and cultural clients.
They find us.

VI CE CHAI RPERSON RENSHAW Do you have a

boar d?
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M5. CORBETT: W do have a board, yes.

VI CE CHAI RPERSON RENSHAW  And how nany on
your board and --

M5. CORBETT: About 14.

VI CE CHAlI RPERSON RENSHAW And how | arge
i s your organization?

VB. CORBETT: "Lar ge" meani ng  our
oper ational budget?

VI CE CHAI RPERSON RENSHAW Wl |, that, and
how many personnel do you --

M5. CORBETT: Sure.

VI CE CHAlI RPERSON RENSHAW -- have on
staff?

MS. CORBETT: W have four full-tine
people on staff. VW have an operational budget of

about $400,000 this year. So it's small.

VI CE CHAI RPERSON RENSHAW  All right. And
who is the executive president, just to -- because
| --

M5. CORBETT: Sur e.

VI CE CHAlI RPERSON RENSHAW -- | ooked for
somne backgr ound i nf or mati on on t he Cul tural
Devel opment Corporation, and | didn't see it in the

file, so |l was taking this --

M5. CORBETT: Certainly.
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VI CE CHAl RPERSON RENSHAW  -- opportunity

to ask you.

M5. CORBETT: Certainly. For the record,
our website is called wwculturaldc.org, and | would
encourage you to check it out for nore information.
The president of our --

CHAlI RPERSON GRI FFI S: | think we can get
-- that's the website?

M5. CORBETT: Yes.

VI CE CHAI RPERSON  RENSHAW Just the
president's narme.

M5. CORBETT: The president's nane is
Sanuel Sweet.

VI CE CHAI RPERSON RENSHAW  Ckay.

M5. CORBETT: O the Signature Theater.

VI CE CHAI RPERSON RENSHAW  Thank you.

CHAlI RPERSON GRI FFI S: Any ot her questions
fromthe Board?

VI CE CHAI RPERSON RENSHAW  No.

CHAI RPERSON (R FFI S: Cross exam nation?
W'l start with the ANC. Any questions?

MR M CONE: None.

CHAI RPERSON &R FFI S: Parties in
opposi tion?

MR SALTZBURG W'Ill pass.
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CHAI RPERSON Rl FFI S: Thank vyou. M.

Gell, did you have any?

MR CELL: | would just ask Ms. Corbett if
-- you said you looked at the operations of this
specific gallery. But if conditions were put on the
use of the space that would carry forward to sone
future owner of a gallery there that nade the |evel of
intensity of the use simlar to that, would you al so

say that such a gallery would not have an inpact?

M5. CORBETT: Yes, | would agree. And
that | -- | looked at the specific applicant here.
But | have four years of experience working wth

galleries in several different neighborhoods, so that
certainly played into it as well.

MR GELL: Thank vyou. No further
guesti ons.

CHAlI RPERSON GRI FFI S: CGood. Thank you,
M. Cell.

Ckay. Let's take -- you were going to
give us an update fromthe ANC in terns of their case.
Then, we're going to take a quick five-mnute and
resune wWith the presentation of the parties in
opposi tion.

MR MCONE: Thank you, M. Chair, menbers

of the Board. At our last hearing, which | believe
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was on or about Cctober 29th, the Board asked the ANC

to, on its agenda, place this item for one nore pass
by the neighborhood to take a |ook at the application
and see if there was any novenent that could occur
whi ch we did.

There were presentations nmade by both the
applicant and by the residents in opposition, and we
framed it in such a way that we asked both
presentations to provide us an update on any new
information that may have occurred since the
Conm ssion first considered the piece, because we
didn'"t want to rehear the entire case. Bot h sides
were provided the opportunity to do that in Septenber

It was brought forth that there had been
an agreenent that the applicant had nmade or shared
with a nunber of neighbors, the nunber of neighbors
was shar ed. The residents in opposition presented
their case as well.

It first appeared that we were going to
nmove forward with the status quo of no change in our
posi tion. There was a notion made by a Comm ssi oner
to reconsider the Commssion's position and support
the application. That notion failed. The Conmm ssion
is divided and really reflects the divisions within

the nei ghborhood that have been reflected in the
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di scussion that you' ve heard so far in this particul ar
appl i cation.

So the Commission's final position is to
remain in opposition. And it was useful, however, to
hear the positions that were brought forward by the
i ndi vi dual s who provided testinony to us.

And | just have one other coment, if |
may, and it's a very brief comment on the letter that
was submtted by M. WIllianms on behalf of the
applicant that was received late regarding the SNAP
plan. And the one point that | just wanted to bring
up is that within his letter to you it describes that
there's not a persistent problem area identified for
the area around the Phillips collection or around the
area where this application is for.

Persistent problem areas are sonething
that we, as an ANC, wirk wth the neighborhood
services coordinator to identify where there are very
serious issues that haven't been addressed in terns of
city services. So it would not be our expectation
within that particular area that that be a persistent

probl em area pl an.

There are other issues wthin M.
Wlliams' letter that | think sone have been addressed

in questions that went to the Ofice of Planning. But
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| did want to bring that to the Board' s attention,
that we never requested in that particular area a PPA
although on 17th Street we did and we wll on P
Street, which is several blocks down from that
| ocati on.

CHAlI RPERSON GRI FFI S: What are you going
to request on 17th and P?

MR MCONE: There is already a persistent
problem area plan in place, and there was reference to
that in M. WIllians' letter. And I wanted to place
to the Board --

CHAI RPERSON GRIFFI'S:  |s that based on the
galleries that are there?

MR M CONE: No.

CHAI RPERSON GRIFFI'S: | see.

MR MCONE: It's based on --

CHAI RPERSON GRI FFI S: So as you say, it's
government services that went into the PPA

MR M CONE:  Yes.

CHAl RPERSON GRI FFI'S:  Very wel |.

M. Zai dai n?
MEMBER ZAl DAl N I[t's ny understanding
there was a revote, | guess, when this cane up.

MR M CONE: Yes.

MEMBER ZAl DAl N: What was the vote, just
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out of curiosity.

MR MCONE: Three to two.

MEMBER ZAI DAIN. Three to two, okay.

MR M CONE: Again, it was a split, just
as the nei ghborhood is.

CHAI RPERSON &R FFI S: Now ask your
guestion. Any other questions?

VI CE CHAI RPERSON RENSHAW  Just the date
of your Septenber neeting.

MR MCONE: CQur Septenber neeting?

VI CE CHAI RPERSON RENSHAW | thought vyou
said it was -- you had an update neeting in Septenber.

MR MCONE Ch, no. Qur -- we considered

an update at our Novenber neeting.

VICE CHAI RPERSON  RENSHAW Novenber
nmeet i ng.

MR M CONE: Wiich was Novenber 20t h.

VI CE CHAI RPERSON RENSHAW  Thank you.

MR MCONE: |I'msorry if | msspoke.

CHAI RPERSON Rl FFI S: Very well. M.
CGel I ?

MR CGELL: Just one question. | was not
there at the neeting, so thank you for the -- although
| did get a report on it. What was the vote on the

original resolution? That was back in Septenber,
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right?

MR M CONE: The vote was unani nous at
that tinme, but there were also -- there was an
addi ti onal Comm ssioner at the neeting who was not at
t he neeting on Novenber 20t h.

MR CELL: Al right. But this tine it
fail ed by one vote.

MR M CONE: That's denocracy.

MR CELL: | see.

CHAl RPERSON GRI FFI'S:  The big D. Ckay.

Any -- are you all finished? Very well

W're going to take just five mnutes.
W'll let you get organized, and then we'll cone back
for the presentation of the case of the party in
opposi tion. And ny notes indicate that you have 59
mnutes -- we'll round it off to 60 mnutes for the
presentation, and we'll set the clock when we return.

MR MCONEE M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MR MCONE: | will Iikely not be here for
a good portion that remains, as | have to get back to
ny office.

CHAI RPERSON &R FFI S: Cay. You
understand, clearly, that you won't be cross exam ning

if you' re not here.
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MR MCONE: | do, yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR M CONE: Thank you.

(Wher eupon, t he pr oceedi ngs in t he

foregoing matter went off the record at

3:39 p.m and went back on the record at

3:51 p.m)

CHAI RPERSON  GRI FFI S: Ckay. Just for
clarification, we are going to go to the presentation
of the party in opposition, and then we will go to all
of the testinony. | clearly anticipate that we'll
have testinony on both sides, but | figure it's easier
to lunp everything together for our proceedi ngs today.

So with that, | wll turn it over to you,
sir. And we have 60 mnutes on the clock. O course,
you don't need to use that entire tinme, but that is
your time to use.

MR SALTZBURG M. Chair, with a little
bit of luck, we won't use all of our tine.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SALTZBURG But we do want to answer
all of your questions. That's nore inportant than
anything el se we are here for.

| believe that two of our w tnesses have

not been sworn. They canme after the swearing took
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place. Wuld you want to do that now and just get it
out of the way?

CHAI RPERSON  GRI FFI S: Are they honest
peopl e?

(Laughter.)

MR SALTZBURG Honestly. One of themis
ny wife, who is as honest as --

CHAI RPERSON  (RI FFI S: Ckay. Vell, we
m ght as well swear themin anyway.

MS. BAILEY: Please stand.

CHAlI RPERSON GRI FFI S: Anyone that hasn't
been sworn in yet that's going to give testinony today
needs to stand at this tine.

M5. BAILEY: Please raise your right hand.

(Whereupon, an oath was admnistered to

those individuals planning to testify.)

MR SALTZBURG First, what |'ve done, M.
Chai rman, so that you and the Board would know, we've
tried to divide up the testinony so that we don't
repeat ourselves. And each of our witnesses wll try

to address sonething slightly different and do it

conci sel y.

The first of our two wtnesses -- the
first two of our wtnesses are -- we regard as
experts. One, the Board has already recognized and
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permtted to testify. That's M. Suisman. The -- did

| get that right? Yes.

But our second -- but our first wtness
will be Mrt Schussheim who has, as you will hear --
he'll tell you a little bit -- has sonme background in
housi ng and pl anni ng. And he's going to address the
general subject of why we are here in opposition
t oday.

CHAI RPERSON (Rl FFI S: Ckay. Two i ssues.
If you can hit the clock, please.

You've just indicated that these are
expert w tnesses?

MR SALTZBURG  Yes.

CHAI RPERSON GRI FFI'S: M. Suisman has been
-- were they offered and there actually has been
action by the Board indicating that they are expert
W tnesses in this case?

MR SALTZBURG No. You did allow M.

Suisman to testify as an expert last tine, as a -- we
weren't here. W had to -- | was here and had to
| eave and couldn't stay. But the Board did let him
testify.

CHAI RPERSON GRIFFI'S:  Testify, but not as
an expert w tness.

MR CGELL: M. Chairman, | don't think he
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testified. I think he asked him questions, and I
don't think he was ever proffered as an expert
W t ness.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR GELL: And we would object to both M.
Schussheim and M. Suisnman as expert witnesses in the
areas that we're talking about. ['m sure they're
experts in several areas, but not these.

MR SALTZBURG Wll, | don't think it's
going to matter very much because they' re not going to
take very long to testify anyway. But you know the
two areas Mort is going to testify about.

But would you tell them your background in
housi ng?

MR SCHUSSHEIM  Well, yes. | was senior
specialist in housing with the Congressional Research
Service, Library of Congress from 1973 to about 1995.

Previously, |1 was a professor of city planning,
University of Pennsylvania, for seven years, and
before that | was an assistant adm nistrator, Housing
and Hone Finance Agency, predecessor of HUD, for six
years, from'61l to '66.

CHAI RPERSON (Rl FFI S: And what expertise
is he being proffered in?

MR SALTZBURG I n housi ng. But he's
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going to -- his general testinony that you' re going to
hear is on his experience in this particular
nei ghbor hood. So whether he's an expert or not

probably isn't very inportant.

CHAI RPERSON CRI FFI S: Vel |, okay. If it
isn't, let's clarify that.

MR SALTZBURG It's not very inportant to
us.

CHAI RPERSON GRIFFI'S: It is not.

MR SALTZBURG  Not.

CHAI RPERSON GRI FFI S: Ckay. Then, | take
that as indicating that you're not proffering him as
an expert w tness.

MR SALTZBURG VW' [l wthdraw him as an
expert and just offer himas a nei ghbor.

CHAl RPERSON GRIFFI'S: I ndeed. And there's
not precluding that. There is a level of difference
with an expert witness, and -- anyway, okay. Are you
wi t hdrawi ng both of those, then?

MR SALTZBURG  Sure.

CHAI RPERSON Rl FFI S: Ckay. Let's nove
ahead, then.

MR SALTZBURG Ckay.

MR SCHUSSHEIM M. Chairnman, nenbers of

the Board, ny wife and | noved into our house on 21st
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Street, 1619, in 1975. W've lived there for 27

years. W' ve seen the neighborhood change gradually
fromnostly residential to comercial.

You |look at R Street between Connecti cut
Avenue and 21st Street -- when we noved in, there

wasn't a single parking neter on that bl ock. Now, |

just counted them this norning, there were 17. In
front of the Phillips Collection, there were perhaps
two neters. Now there are seven, partly reflecting

the fact that the institution has noved northward --
is in the process of noving northward, and taki ng down
a residential apartnment which has been stated before
will elimnate 15 dwelling units on our bl ock.

So we've seen a change, a gradual change,
and we think we're at a tipping point. R ght next
door to ne at 1621 21st Street a gallery previously
operated by Ira Pinto, who will perhaps be here today,
noved out in Cctober, and imedi ately another gallery
cane in, so that it suggests to nme that there is a
continuing interest in, and demand for, gallery and
conmer ci al space in our nei ghborhood.

At 2101 R Street, right across from M.
Bass' property at 1629 R Street -- 21st Street -- a
property has just been advertised, just this past

week, and it says -- I'll just quote fromthe ad. It
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says, "Conpatibly zoned for professional or business
use. "

That's an indication that property owners
in the area may be giving thought to continuing to
expand -- or to expand their properties or to sell
them as professional or conmercial space. W'd hate
to see our neighborhood |ose its character, and,
therefore, we think it's tinme to draw a line, and we
are urging denial of this petition.

Thank you.

MR SALTZBURG That's his testinony.

MR SCHUSSHEIM That's it.

MR SALTZBURG That's his testinmony. [|I'm
sorry.

CHAI RPERSON (Rl FFI S: That's fine. It's
your case. | would just continue through, and then
we' | | have cross exam nation of your witnesses.

MR SALTZBURG (Ckay. Al right.

M. Suisman? |'m going to nove here and
et you sit here. Can we do it this way?

CHAI RPERSON  GRI FFI S: And while vyou're
setting up the mp, |I'm going to just get an
indication from ny Board about ny understanding of
what we're looking at, and that is that black line,

although it looks as though it's reading as an R 5-B
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indication, it is not. |It's a focus area.

In fact, | would refer you to the aerial
map and zoning boundary designation that «clearly
outlines the R-5-B area and the C-3-B area. So let us
not be msinfornmed fromstaring at that.

MEMBER PARSONS: That line is in red on
their diagram

CHAI RPERSON  GRI FFI S: It is. And it
just --

MEMBER PARSONS: Bel ow that black Iine,
you're right.

CHAI RPERSON GRI FFI S: CGood. It's a good
poi nt .

MR SU SVAN: Al right. M/ nane is
R chard Sui sman. I live at 1611 21st Street. I
served as the Zoning Conmm ssioner in another city for
eight years, as | served sinultaneously as a Gty
Counci | man.

This map was prepared, as | said earlier,
by the Ofice of Planning, and the coloring in and the
nunbers and everything are a result of ny work, not of
the planning office. They just provided the basic
map.

And as you correctly stated, we added this

particular area in here. The applicant's property is
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her e. Every piece of property in yellow is non-
residential, not necessarily non-resi denti al
bui | di ngs.

Cosnmos G ub and the Cosnos O ub parking
lots -- there are three parking lots -- the Phillips,
the building they have purchased and are about to tear
down, the 15 units we tal ked about, Indian Enbassy,
which was two separate buildings, the origina
Phillips building here, enbassy here, art gallery
here, art gallery here, art gallery, a third enbassy,
two buildings, but three art galleries, art gallery,
art gallery.

| think this one is, again, one building
but two galleries, another gallery there, and a
gallery here in Hlliard Court -- a total of 12
buildings, 14 galleries, three enbassies, and the
Cosnmos Club. And we recogni ze that nost of those have
been there for many years; sonme are there by right.
W are not asking to undo what is previously done.

| did total the nunber of hones. There
are 63 hones in this area, just in here, and they
total, in square footage, about 265,000 square feet.
And if you total the non-residential properties,
that's about 416,000 square feet.

Per cent age-w se, the non-residential is 61
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percent, and the residential is 39 percent. That does
not include, when this building is torn down, we wl]l
| ose 6,000 square feet of residential, and there wl]l
be added 30,000 square feet of space to the Phillips.

Now |'d like to talk a little bit about
the Phillips agreenment as it relates to not legally
but to the -- as the nei ghborhood | ooks upon it, to
t he Bass applicati on.

Yes?

CHAl RPERSON CGRIFFI'S: And 63 hones in the
general area, which is indicated in black on your nmap.
And are those households, or are they actual
residential properties? So it's a townhouse that had
three units init. |Is that three hones or one hone?

MR SU SMAN:  That woul d be one hone.

CHAI RPERSON Rl FFI S: | see. Ckay. So
it's residential properties.

MR SU SVAN:  Yes.

CHAlI RPERSON @RI FFI S: | under st and. Now,
how did you cal cul ate the square footage?

MR SU SMAN: | used city records and took
the square footage as |listed on those city records and
actual ly added them up bl ock by bl ock.

CHAl RPERSON GRI FFI'S:  Excel | ent.

MR SU SVMAN:  Yes.
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CHAI RPERSON Rl FFI S: Ckay. Now, the

other thing, in order -- and | think just for
efficient use of your tine, just for clarification we
all know we're not rehearing any other case that's on
t he bl ock.

MR SU SVAN: Ri ght. I'"m not going to
rehash --

CHAlI RPERSON GRI FFI S: So as it goes into
the inpact of what we're talking about, that's clearly
t he inportance.

MR SUl SVAN: R ght. I think one of the
Comm ssi oners sat on that case. The rest of you --

CHAI RPERSON GRI FFI'S: | ndeed.

MR SU SMAN  -- did not.

CHAlI RPERSON GRI FFI S: Sone of wus did at
the tail end, however.

MR SU SVAN Ckay. But there is a
significant difference in the tw cases. One, the
Phillips could expand by right in that district. They

coul d expand based upon square footage or up to 30,000

square feet. Their application was for 40,000 square
feet, and it was -- the case lasted over a year and a
hal f .

There were nine nediation sessions, of

whi ch the ANC played a significant role, and of which
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this Board was aware that those sessions were going
on, and there was a long delay while we got through
t hose sessi ons.

Wen we were finished, we had an agreenent
that was -- the Planning Ofice was supportive, the
ANC was supportive, the neighbors were supportive.
There was no neighbor in opposition to the agreenent.
| can't say each and every neighbor read it and
signed off, but it was certainly known that we were
negoti ati ng.

There was tine for review And when it
was done -- so that | would call as the nei ghborhood
agreenent, and that is on file down here, although not
all of it is enforceable by you, but it is certainly
on file down here. And we were applauded by the
Comm ssion, the Chairman and its other nenbers, for
comng to an agreenent in a very difficult situation.

W conprom sed that tinme, because we had
no choice but to conprom se. They could expand by
right, and we were advised, | think appropriately,
that if we nmediated we could get many conditions in

whi ch woul d protect the nei ghborhood.

I'd like to contrast t hat with a
nei ghbor hood agreenent, the one M. Bass is
presenting. And | in no way deprecate the agreenent,
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but that is put together by M. Bass and signed on by

quite a few nei ghbors.

It does not have the support of the ANC,
the Planning Ofice, or a large nunber of other
nei ghbors who are opposed to the expansion of one nore
art gallery. So that there is | think a neaningfu
di stinction between that agreenent and the one of the
Phillips.

Most of the 25 people who were active and
supported the agreenent with the Phillips supported it
with tine and noney and really worked at it are of the
opinion that this gallery is one gallery too many. As
| said, we're not trying to renbve any existing
gal l eri es. W face the reality that they're there.
And, indeed, the galleries and the Phillips do add
sonmething to that block

But when you |ook at those percentages,
the neighbors who are in opposition did not want to
conprom se, did not want to negotiate. They didn't
feel that it made any sense. If we negotiated here,
another gallery would conme in, and you would have no
reason or no history to say, "Wll, we should turn
this gallery down."

W think we've gone beyond the tipping

poi nt when you | ook at the preponderance of comerci al
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properties in this block. W did not go up here, but

we mght have. But if you |ook at the anchors, here,
here, M. Bass' property, an enbassy over here, an
enbassy here, the corners, the entryways in nost
cases, and then the Phillips all in here, really says
we are a commercial area. That's what you see.
That's when you wal k in or when you drive in.

And yet the Planning Ofice has stated in
their report that it is essentially a residential
area, and, with the exception of certain situations
like the Phillips, anything else is by exception.

MVEMBER ZAl DAl N: Excuse ne. | hate to
i nterrupt. I have a quick question while you' re on
t hat subj ect.

MR SU SVAN:.  Sure.

MEMBER ZAI DAIN:  You keep referring to the

black Iine as kind of your level of analysis here in

terns of --

MR SU SVAN:  Yes.

VMEMBER  ZAl DAI N: -- determning the
conposition of |l|and uses. And | think what [|'m

struggling wth is why that is the unit of
nmeasur enent . How cone it didn't go one nore block
over to Connecticut? What about those properties

there? Wy did you cut those off?
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MR SU SMAN: These are all zoned and are

conmer ci al properti es.

MEMBER ZAI DAIN.  Ckay.

MR SU SVAN: And when we noved in, we
knew there were commercial properties here. That's
part of the attraction.

MEMBER ZAI DAIN.  Ckay.

MR SUSMAN. It's part of the challenge,
but we knew that, all the way up in here. So --

MEMBER ZAI DAIN:  Those are all commerci al
properties there al ong Connecti cut.

MR SU SVMAN: Al conmercial properties.

MEMBER ZAI DAIN. Ckay. That nakes sense.

MR SU SMVAN: Facing on Connecti cut
Avenue.

MEMBER ZAI DAIN.  Ckay.

MR SU SMAN. Right. And then all the way
up in here.

MEMBER ZAI DAIN.  So, basically, the reason
is is because you are understanding that that is a
conmercial corridor there, and you were aware of that
when you noved in. And your concern is with this
bl ock here and its changi ng conposition or --

MR SU SMAN. Wl I, its --

MEMBER  ZAI DAl N: -- your contention
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t her eof .

MR SU SVMAN. | guess you'd call it three
bl ocks, but one area, one general area. Hilliard
divides the -- here and here, and then this block
here.

MEMBER ZAl DAl N Cay. What about -- |
nmean, |'m vaguely famliar with this area, but | --
you know, | can't recall everything off the top of ny
head. The corner of WMassachusetts and -- is that Q

down here?

MR SU SMAN.  Well, it isn't -- it becones
Q Street and 21st.

MEMBER ZAIDAIN.  Well, | know --

MR SU SVAN. And Mass is down here. | t
doesn't quite --

MEMBER ZAl DAl N: | understand that. But
t he bl ock south of Q

MR SU SMAN.  South of Q

MEMBER ZAI DAIN.  That's outside of your --

MR SU SVAN:  Yes.

MEMBER ZAI DAIN.  Wiat are the uses there?

MR SUSVMAN:. On this side of Q Street?

MEMBER ZAIDAIN. R ght. R ght there.

MR SU SVAN There are conmercial uses

here, here, and there's a park area here, and there

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

179

are hotels and many ot her conmercial uses here.

MEMBER ZAI DAIN. Ckay. Well, | guess what
I'"'m trying to understand is you' re conceding that
Connecticut Avenue is a commercial corridor.

MR SU SVMAN:  Yes.

MVEMBER ZAl DAl N: I's Massachusetts Avenue
functioning the sanme way?

MR SUSMAN. It's enbassies. |It's called
Enbassy Row.

MEMBER ZAI DAIN. Enbassy Row, right.

MR SUI SMAN:  But there are no commerci al

properties fromDupont Grcle to --

MEMBER ZAI DAl N | guess commercial is
probably the wong word. Institutional, non-
residential type of corridors. It seens |ike you've

identified that on the Connecticut Avenue part of it,
and |I'm just wondering why Massachusetts Avenue isn't
identified as such.

MR SUl SVAN: Because | think as you go
down this way it does becone conmercial. W have a
letter on file wth you from a neighbor, who
incidentally owns an art gallery here, who used to
live on P Street.

MEMBER ZAI DAI N Ckay.

MR SUl SMAN: And she renenbers when that
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was totally residential. So that it's noving up this
way, and the neighbors here want to say, "Enough.
Let's stop. This is a natural boundary -- Mss Ave, Q
Street. Let's stop. Let's not have any nore

commerci al noving north. ™

MEMBER ZAI DAIN. Ckay. Ckay. Thank you.

MR SUSMAN. Al right. | would conclude
by just remnding the -- or by stating we recognize
that you are duly appointed to nake your i ndependent
decisions on each and every case. But there are
advi sory groups that are advisory to you, and we hope
you would pay attention to them because they are, to
the best of ny know edge, unaninously supporting our
posi tion.

That includes the Dupont Crcle Gtizens
Association of over 1,000 nenbers, the ANC that's
already on record, the two councilnmen that we did ask
to support us, and both of themdid, and those letters
are on file. And then, lastly, the neighbors who have
banded together to oppose this application.

CHAI RPERSON Rl FFI S: CGood. And we do
take all of those under advisenent and give great
weight to the ANC, because | think they are afforded
that in this case.

MR SALTZBURG Qur third witness is the
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spouse of M. Suisman, Ingrid Suisman. Ms. Sui sman,
will you --

IVB. SUI SIVAN: ['m Ingrid Suisman,
1611 21st Street. I'm a real estate agent in D. C,

have been here since '94, although |I've been an agent
since '72 in Connecticut.

My comment is that one of the reasons |
see that this -- that M. Bass had |leased this to M.
Mari nkovich was really for nonetary reasons. It is
much nore expensive to rent gallery space in a
comercial area than in a residential zone. M. Bass
evidently had attenpted to rent this to a residential
tenant and had not been able to find one using his --
what ever nethod he used, and ended up renting it to
Ms. Mari nkovi ch.

So ny point is that it is a nonetary gain
for both Ms. Marinkovich and for M. Bass at the cost
of a very, very fragile nei ghborhood.

| also want to say enough is enough. I

mean, we were here last year with the Phillips, and I
feel like we're being chipped away slowy wth
resi denti al - - from a residential area into

retail/gallery space. That brings to mnd the parking
situation, which is pretty bad along 21st Street, and

| think this will certainly add to that problem
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There is one other thing | wanted to say.

There is -- there was -- there's a building also on

the corner of 2101 R Street, and it's being adverti sed

for professional or business use. It really has a

DR-5 zone on it, but it's a doctor who has his office
in there. 1 don't know whether that conplies or not.

But the  point is he was aski ng
$1.4 mllion for the property, which is way above
what, you know, he should be getting for that
property. And | think he's -- again, it's a nonetary
situation where he's trying to get what he can and
advertise it as a professional building.

MR SALTZBURG Wul d you explain just a
little bit nore -- there's a letter, by the way, from
Vince Herto in the file. It talks about this as well.

But would you -- maybe the Board fully understands
this. But suppose soneone has a residence, and
they're able to get a special exception, and they can
lease it to a comercial business, an art gallery or
sonet hi ng el se.

What does that do to the fair market val ue
in a nei ghborhood |ike ours?

M5. SU SMAN.  To that building itself?

MR SALTZBURG  Yes.

M5.  SU SVAN The building itself has a
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greater value because it can -- it reaches a farther
-- a bigger audience, and it will increase the val ue
of that particular building. But it decreases,

certainly, the residential makeup of the rest of the
nei ghbor hood.

MR SALTZBURG Thank you.

M5. SU SVAN:.  Ckay.

MR, SALTZBURG Let me introduce ny wfe
Susan Lee, who is -- I'mgoing to help her on this
It's a little tough doing this as spouses.

(Laughter.)

W' re not used to doing this.

CHAl RPERSON GRIFFI'S:  Let ne interrupt you
briefly -- you can gain your conposure -- while you
get ready for that.

Is this your |ast wtness?

MR SALTZBURG | thought it was, but we
have one nore w tness who just --

CHAI RPERSON (RI FFI S: One nore wtness,
okay. | just want to advise all of the w tnesses that
they do need to stay around, because they are going to
need to be cross examned by all of the parties
i nvol ved.

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI' S Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

184
VI CE CHAI RPERSON RENSHAW | want to say

that Susan Lee and | are nenbers of the sane
organi zation, the Hospitality and Informati on Service.
| have not spoken to Ms. Lee about this case, nor has
she approached ne in any way. But if it would make
everyone feel confortable, | would step out of the
room It's up to the Board and to the parties.

CHAl RPERSON CGRIFFI'S:  Any problem for the
Board nenbers? Any problem for the parties or
applicant? Any questions?

MR CELL: I'mnot -- |'ve never heard of
that procedure, just stepping out of the room You're
not recusing yourself fromthe case.

VI CE CHAl RPERSON RENSHAW No, [|'m not
recusing nyself from the case. But if it's a matter
of anyone being unconfortable with ny sitting here
while Ms. Lee testifies, I would step out of the room

CHAI RPERSON (Rl FFI S: Vell, | think we'd

| ook at probably one big nove or not a nove is what

we --
MR CELL: | really amnot --
VI CE CHAI RPERSON RENSHAW | am not - -
MR CGELL: | really have no objection.
VI CE CHAI RPERSON RENSHAW Al right.
Thank you. Because | was not, shall we say, in the
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nood to recuse.

(Laughter.)

CHAI RPERSON @RI FFI S: In the nood to
recuse. | think that's Section 38.

(Laughter.)

Ckay. Very well. Let's proceed.

MR SALTZBURG Ckay. thank you. Ms. Lee
brought wth her -- we didn't know if you had seen a
picture of the premses we're talking about, and
didn't know whether you'd want to see it, because
we' ve tal ked about size and so on. And so she did
bring a photograph that she could give to the Board.

M5. LEE: May | approach?

CHAlI RPERSON GRI FFI S: If you would hand
them in to staff. And, of course, you won't be
getting those returned. And we do have phot ographs of
the property in the record, which I'm sure you' ve seen
t hose.

Yes. Actually, why don't you let the
applicant take a look at them first, and then we'l
pass them down as | note --

MR SALTZBURG Cxay.

CHAlI RPERSON GRI FFI S: -- that you don't
have copies of them And then, | think what we need

to do is keep rolling with this.
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MR SALTZBURG Right.

CHAlI RPERSON GRI FFI S: If we want to just
hand those to M. Cell, M. Cell can hand them to
staff.

MR SALTZBURG Wuld you point out to the
Board where it is that you live?

M5. LEE R ght here.

MR SALTZBURG And the address?

M5. LEE: 1646 21st Street.

CHAlI RPERSON @RI FFI S: You need to be on

t he m ke.
MR SALTZBURG  Stand here, please.
M5. LEEE OCh, |I'msorry.
MR SALTZBURG Speak into this.
M5. LEE | live at 1646 21st Street, N W

MR, SALTZBURG And would you point out
where the Bass premses that are the subject of the
speci al exception are in relation to your house?

M5. LEE: Directly across the street.

MR SALTZBURG Now, would you briefly
describe the -- your experience with the adequacy of
parking in this nei ghborhood now?

M5. LEE: \Well, people are parking in our
dri veway. People are parking in illegal parking

spot s. And it's -- | nean, it's -- in terns of our
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guests who conme to visit us, they don't want to do
that, because the parking is so difficult. And, |
nmean, it's an ongoing struggle. There's just no
guestion about that.

MR SALTZBURG Now, are you famliar with
the First Friday events that the galleries hol d?

M5. LEE:  Yes.

MR SALTZBURG Wuld you tell the Board
what it's like to get up on Saturday norning after the
First Friday events and look out in your yard and in
front of your house?

M5. LEE: Well, it's strewn with litter --
cups, plastic cups, and napkins, and flyers from
gal l eri es. And, | rmean, people are not very
respectful as they participate in, you know, what
should be a really good cultural experience for a
city. But they don't -- they come and they drink and
they forget, you know, that these are places where
people live, and --

MR SALTZBURG Now, there's a letter in
the file from Dora Marcus indicating why it was that
she actually signed a so-called nei ghborhood agreenent
circulated by M. Bass. Are you famliar with that
letter?

M5. LEE: | am
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MR SALTZBURG  And have you spoken to Ms.

Mar cus about her signing a petition?

M5. LEE | have.

MR SALTZBURG And would you -- and by
the way, what's your relationship to Dora Marcus?

M5. LEE: W are acquai ntances. She lives
about three doors down on R Street, and we are a part
of the sanme condom ni um associ ati on.

MR SALTZBURG  And what did she tell you
that her understanding was, the choice she had when
she signed the petition?

M5. LEE: Wen she -- she had originally
signed a petition that we circulated in opposition in
early Cctober. And then she signed another petition
of M. Bass', and she was under the inpression that
when she signed that -- there was a great deal of
pressure on her, first of all, she said, to sign the
regul ar petition of M. Bass'.

When she refused to sign that, because she
pointed out she had already signed ours, he then
presented the nei ghborhood agreenent petition. And so
she was under the inpression that we had all sonmehow
negotiated an agreenment wth the Basses and M.
Mari nkovi ch, etcetera, about this. And so that's why

she then signed that petition, and there is -- she did
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wite a letter to that effect, which is in your file.

CHAI RPERSON GRI FFI S: Ckay. | think we
should look to the letter for the main substance of
her reasoni ng.

MR SALTZBURG  Anything el se you want to
add with respect to the inpact of the proposed speci al
exception on the neighborhood, and particularly your
resi dence?

M5. LEE:  Well, | just think that we all,
as a neighborhood, worked so hard to see that the
Phillips expansion was done in a way that was as
consistent as it was possible to have wth a
nei ghborhood where there are people Iliving --
famlies.

And M. Bass knew that -- how hard we all
wor ked on that and how nuch we cared about it. And to
now have the first thing that happens next is sonebody
trying to turn a residence into a gallery is just
di smaying to ne. And | hate the idea that there's
going to be a commercial space across the street from
us instead of this beautiful residence where there
used to be a famly.

MR SALTZBURG  Thank you.

W do have one last wtness, and |

apol ogi ze that our wtnesses sort of have cone in
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seriatima little bit, but it's just the nature of the
wor k day.

Qur last witness has not been sworn, |
don't believe, and so --

CHAI RPERSON GRI FFI S: If you could remain
standing and give your attention down to the far
right.

V5. BAI LEY: Sir, would you please raise
your right hand.

(Wher eupon, an oath was adm ni stered.)

Thank you.

MR SALTZBURG As the Board wll see,

this is -- because we didn't know who would be able to
make it. This is hardly a carefully orchestrated
vent ur e.

So ny question is, would you please tell
the Board how you feel about the proposed special
exception and why?

CHAI RPERSON (RIFFI'S:  And you can do that
after you tell us who you are and where you live.

MR DAKIN. R ght. M name is Don Dakin.

CHAI RPERSON GRI FFI'S: Yes.

MR DAKI N D-A-K-1-N And | live at
2019 Q Street, which is here.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR DAKI N: And | noved to 2019 Q Street

approximately a year and a half ago from MLean,
Virginia, where |I lived for many years. | worked as a
| awyer for Mbil G Corporation, and | retired five
years ago. And | wanted nothing nore than to live in
DC. in a restored townhouse in a residential
nei ghbor hood.

And so | noved to this house, which was
used for commercial purposes illegally for many years.

And | bought it, and | restored it, and now ny wfe
and | and famly live in this house. |It's a beautiful
house in a residential neighborhood.

And one of the reasons | went to that
nei ghborhood is because | like the |ooks of it, I like
the fact that it is a residential neighborhood. I
appreciate that there are galleries, but | understood
that they were exceptions to the rule and that new
galleries would require an opportunity like this.

So I would just like to enphasize the
inportance that | place on central city residential
nei ghborhoods and how inportant it is to see your
nei ghbors every day of the week and in the evening and
to see the people who live in your neighborhood and
say hello to you each evening and on Sundays, and who

care about the garbage and the parking and the
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flowers, and so forth, and who don't go hone at 5:00

and turn the lights out.

MR SALTZBURG  Thank you.

If it pleases the Board, that's all our

W t nesses. W had a request -- Ms. Suisman has to

| eave for --

CHAI RPERSON GRI FFI S: | ndeed.

Wiy don't

we bring all of the witnesses up, align themup at the

tabl e. W're going to give one chair for the cross

exam nat i on. W can start -- we can go
w tness, and we can start in that order.
As the ANC has left, M. Cell,

only one conducting cross exam nati on.

wi t ness by

you're the

Ms. Suisman, you indicated you need to

| eave, is that correct?

MB. SU SVAN: | would l'ike to.

CHAI RPERSON GRIFFI'S:  Yes. Well, we don't

want to poll that question.

(Laughter.)

This won't go very long, |'m sure. M.
Gell, if you wanted to direct your --
M5. SU SVAN |’ m okay.

CHAl RPERSON GRI FFI'S:  Are you?

M5. SUSMAN. |'mreally okay.

Ckay.

CHAl RPERSON GRI FFI'S:  Then any order, M.
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Gel .

M5. SU SVAN | don't want to disrupt
the --

MR CELL: Il would be delighted to take
Ms. Suisman first.

CHAI RPERSON GRI FFI'S:  Ckay.

MR CELL: Let nme just find nmy notes. M.
Sui sman, you testified that properties in the
nei ghborhood are selling for high prices because they
can al so be used for conmercial purposes?

M5. SU SVAN: Just this one that |
ment i oned.

MR CELL: Speak into the m crophone.

M5.  SU SVAN: | just pointed out the one
that was presently on the market.

MR CELL: Are you famliar wth the
Anton --

M5. SU SMAN:  Just as an exanpl e.

MR GELL: -- with the building housing --
that fornmerly housed the Anton --
SU SVMAN:  Yes.
GELL: -- Gallery?
SU SVMAN:  Yes, | am

GELL: And what was the price of that?

5 & 3 ©

SU SMAN: | believe that is on the
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market for $1.1- or $1.2-. |'mnot sure.

MR CGELL: And so ny information was it
had already sold. 1Is that not the case?

M5. SU SMAN:  |'mnot aware of that.

MR CELL: And is that a --

M5. SUSMAN. It was on the market as of a
week and a hal f ago.

MR CELL: And that can be used either for
a residence or for part residence and part gallery?

MR SCHUSSHEIM That's correct.

MR CELL: Ckay. That's the only question
I have for Ms. Suisnman.

CHAI RPERSON Rl FFI S: Vell, let's just
keep it rolling. If people need to |eave, they can.
Vell, there it is.

MR CELL: M. Suisnan --

MR SU SVMAN:  Yes.

MR GELL: -- you were at the neeting at
the building that we hope wll house the Burton-
Mari nkovich Gallery on Septenber 4th, is that right?

MR SU SVMAN:  Yes.

MR CELL: Was that the only neeting that
you're aware of that was held between the neighbors
and the applicant?

MR SU SVAN: That's the only one |I'm
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aware of, yes.

MR CELL: GCkay. And did the neighbors in
opposition select M. Saltzburg to represent them in
negoti ations at that tine?

MR SU SVMAN:  Yes.

MR CELL: The Advisory Nei ghborhood
Conmi ssion, in Septenber, did you see a draft of an
agreement which M. Saltzburg and | had been
negoti ati ng?

MR SU SMAN.  You presented to nme a draft
which I did not read, | scanned very quickly, and you
informed ne that you and M. Saltzburg had been in

negot i ati on.

MR CELL: Had you ever seen the agreenent
bef or e?

MR SU SVAN:  No.

MR CELL: 1In any fornf®

MR SU SVAN:  No.

MR CELL: Had any of its provisions been
di scussed with you and the ot her nei ghbors?

MR SU SMAN:  They have not been di scussed
wth ne.

MR CELL: Wre you surprised at the
information that we were able to adduce that, in fact,

small galleries had been |eaving the neighborhood,
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that there was a loss of four or five galleries over
the | ast nine years?

MR SUSVAN.  Well, as | |ooked into that
information, of the 14 galleries that were in the box
which 1've outlined there, | think there was a net
| oss of one or two. There were galleries to the north
of R Street, as | renenber, but | was not surprised
nor inpressed, because the Phillips 30,000 square foot
addi ti on overwhel ns any one, two, or three galleries.

MR CELL: You nentioned the Phillips, and
let nme ask you a couple of questions about that. I
hope the Board understands that this is a little
tricky, since | represented the neighbors in that
case, and worked very closely with all of the folks
here and count themas friends. And | hope they stil
count nme as a friend.

But | just wanted to bring out a coupl e of
facts about that expansion. You testified that the
Phillips had the right to expand because -- | assune
because it's a nmuseum and nuseuns are allowed in that
nei ghbor hood wi t hout special exceptions or variances,
is that correct?

MR SU SVAN: That's as | understood it,
yes.

MR CELL: Wy was the Phillips before the
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zoning -- the BZA at that tine?

MR SU SVAN: Because they wanted to
expand beyond the ratio of square footage -- the
ground space way beyond it. | think they were

entitled to 30,000, and they wanted to go to 40, 000,
as | understood it.

MR CELL: So their request was to enable
them to expand appropriately. They felt they needed
t hese additional variances, is that right?

MR SU SVMAN.  That's what they requested,
yes.

MR CGELL: And could the neighbors have
deci ded not to support the Phillips?

MR SU SVAN: Could they have -- |I'm
sorry. | don't understand your question.

MR CELL: Vel |, perhaps that's obvious.
The neighbors obviously could have decided not to
support the Phillips.

But is there -- how do you know that if
t he nei ghbors had opposed the expansion plans of the
Phillips, even given the fact that they could take
over the building next door, that they would, in fact,
have decided to expand if they were denied those
addi ti onal --  the additional height, rear vyard

changes, and so forth?
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MR SUl SVAN: | have no know edge that --

of that, except that they agreed to nmediation, nine
sessions, so that they could expand. I don't think
they went through the notions willy-nilly. So based
upon their participation in the nediation sessions,
they had every desire and intent to expand.

MR CELL: Thank you. You testified that
t he nei ghbor hood agreenent, to which 65 people who are
close neighbors of this property appended their
signatures, that that was not supported by all of the
nei ghbor s. Is it a fair statenent that many nore
peopl e supported than oppose the -- for instance, many
nore signed that than signed the petition opposing?

MR SU SVMAN. Wl |, the nunbers speak for
t hensel ves. | don't renmenber exactly how many we
ended up wth. There was a cutoff date. In the
nunbers ganes, the nei ghborhood is divided, and there
are nore people that signed the petition in support
t han there were opposed.

MR GELL: Now, you live in a house across
the street fromthe Phillips.

MR SU SVAN:  Correct. Yes.

MR CGELL: Do you have any evidence, and
perhaps Ms. Suisman, since she's still here, could

also chine in as a real estate agent -- any evidence
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that your property value has gone down since the
Phillips got approval to expand?

M5. SU SMAN:  They haven't really done the
expansion yet, so the full inpact of it has not been

felt. The construction hasn't begun.

MR SU SMAN: | woul d answer that sonewhat
differently. I don't think the property value has
gone down. I ndeed, the abutting property, the

Mor occan Enbassy, has made overtures to us to purchase
the property, which adds to sonme of the earlier
statenents that this is a fragile nei ghborhood and one
where it is cheaper for commercial enterprises and/or
enbassies to operate in.

I"'monly a hal f-owner of the building, but
that overture was nade specifically to nme by sonebody
fromthe enbassy.

MR GELL: And when was that?

MR SU SVAN: Wthin the past year, year
and a hal f.

VR CGELL: Ckay. So it's sonmewhat after
this application.

MR SU SVMAN: Wi ch application?

MR GELL: Qur application to have a
gallery at --

MR SU SMAN: No. This preceded M. Bass'
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appl i cation.

MR CELL: Right.

MR SU SVAN:  Yes.

MR CELL: Now, you testified from sone
data that | believe you said were from Gty Sources.

MR SU SVMAN:  Yes.

MR CELL: What exactly were those
sources?

(Pause.)

Vell, let me help a little. | believe
they are --

MR SU SVAN: Met ropolitan Regi onal
Information Systens, Inc., which is -- can be drawn

off the conputer for those people that are in real
estate.

MR CGELL: So this is not an official D. C
source, then? |It's not a government source?

MR SU SVAN O ficial D C source?

M5. SU SVAN: Well, actually, the public
records cone fromthe District, and they are put onto
the MRS system They're public records from the
D strict of Colunbia.

MR CELL: Vll, | don't want to quibble
too much. But am | right in assumng that MR S takes

information from various sources, including the
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government, and puts it in their own records? O are
these transferred directly fromother public records?

M5.  SU SVAN: M/ understanding is the
public records that we pull up through the MRS system
are directly fromthe D strict.

MR SUSMAN. 1'd be glad to submt a --

M5. SU SMAN.  And not an interpretation of
what ever MRS does.

MR CGELL: Is there any indication -- |I'm
sorry.

MR SU SVAN I'd be glad to submt a
sanpl e page of what it |ooks |ike and the --

CHAI RPERSON (Rl FFI S: M. Cell, what was
the information that was cited as a governnent source
that you're actually questioning?

MR GELL: It was the discussion about 63

hores.
CHAl RPERSON GRIFFI'S:  (Okay. And that's --
MR CELL: And the square footage.
CHAI RPERSON CGRIFFI'S:  -- you got that off
of the MR S?

MR SU SVAN: No, the 63 hones | counted
individually on the map. The square footage of each
one of those hones is listed on the sheet that | have

in front of me, which is supplied by the Metropolitan
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Regi onal | nformati on Systens.

CHAI RPERSON GRI FFI S: Ckay. | think what
woul d be helpful is actually just to submt into the
record for the Board' s reference also is how you nade
those cal culations, just a quick neno, and -- because
you just referenced the map, which I"'mnot really sure
what map, and then you could tell ne that officially.

MR SU SVAN:.  Ckay.

CHAI RPERSON GRI FFI S: Waich is in -- you
said that's fromthe Ofice of Planning map

MR SU SMAN Right.

MR CELL: And then tell us how you got
t hose square footages.

MR SU SVAN: |"d be pleased to do that.
And by what date would you |ike that?

CHAl RPERSON GRIFFI'S:  W'|ll get to that --

MR SU SVMAN.  Ckay.

CHAI RPERSON GRIFFI'S:  -- towards the end.

MR CELL: On the nunbers, the figures
they used, you know, can you tell us how mxed use
bui | di ngs were count ed?

MR SU SVAN: M xed use buildings were
counted as non-residential.

MR CELL: So the substantial -- possibly

substantial footage that's residential, even wthin
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MR SU SVAN: | would say there could be

20-, 30,000 square feet if you broke

the building in

half and said this much is residential and that much

isS non-residential.

CHAI RPERSON  GRI FFI S: Vell, that's an

interesting point. How did you count

the property in

this instant application? Residential or non-

residential ?

MR SU SVAN: That |

consi dered non-

residential, because it has an existing art gallery in

it.

CHAIl RPERSON (RI FFI S:

So in your

calculations of, one, 63 hones, and the total square

footage, there is no residential square footage or

honmes in your calculation for the specific site we're

| ooking at?

MR SU SMAN: Correct.

CHAlI RPERSON Rl FFI S: Even though it's ny

understanding there are three levels of residential

units in that building.
MR SU SVAN No, there

residential units in that building.

s one |evel of

CHAI RPERSON GRI FFI'S:  Not according to the

testinmony |'ve heard.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204
MR SU SMAN: Wl |, maybe | m sunder st ood.

Well, there is up to three people upstairs, and then
there's an abutting piece of property that there's one
person living in.

CHAI RPERSON GRIFFI'S: Ckay. But this is a
great direction, because | have the answer to ny
question, but --

MR SU SVAN:  Yes.

CHAI RPERSON  GRI FFI S: -- is it your
understanding that the property that we're |ooking at
right now is three levels -- four |levels above a
basenent ?

MR SU SVMAN:  Three, | think.

CHAl RPERSON GRIFFI'S:  Ckay. Three levels
above a basenent.

MR SU SVMAN:  Yes.

CHAI RPERSON  CRI FFI S: The basenent is
occupied by a gallery currently.

MR SU SVMAN:.  Correct.

CHAl RPERSON CRIFFI'S: And what is the use
above the gallery?

MR SU SMAN:  Above that gallery would be
t he proposed gallery.

CHAIl RPERSON GRI FFI'S: No, no, no. | nean

just currently. When you | ook out your w ndow from
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ng, what is

MR SU SMAN: |l think there are two

tenants in there at this nonent.
CHAI RPERSON  GRI FFI S: Ckay.
residential above the gallery.

MR SU SMAN: Yes.

CHAl RPERSON R FFI S: There's no other

specific types of use. But in your calcul
-- a clarification of your square footage
of residential square footage doesn't g
tabul ati on that you did.

MR SU SMAN:  No, on that parti
of property.

CHAI RPERSON Rl FFI S: Ckay.

Gel I ?

ation, so |

, that type

O into the

cul ar pi ece

Cay. M.

MR CGELL: Yes. And how does it count

multi-unit buildings in the MRS that you

as opposed to single famly?

have there,

MR SU SMVAN They are listed as one

bui I ding, and the square footage of that building was

what | used in ny totals.

MR CELL: So that a property could be

quite large and have a nunber of stories and many

tenants --
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MR SU SMAN:  Yes.

MR CELL: -- living in the building, even
though it's only counted as one single-famly house?

MR SU SVAN: Yes. But the |argest
building in the area is about to be denvolished.

MR GELL: Wich one is that?

MR SU SMAN.  The 1620 -- 1618 --

MR CELL: You're talking about the
Phillips expansion?

MR SU SMAN:  Yes. Yes.

MR GELL: Ckay. And you gave sone
testinony on this, and | recall -- | can't recall.
How | ong have you been in the nei ghborhood?

MR SU SMAN:  Seven years.

MR GELL: Ckay. Are you famliar wth
1717 21st Street? That's a four-story, two-unit
t owmnhouse building that had been a vacant |ot unti
1995?

MR SUSMAN. | amnot famliar with that,
no.

MR CELL: So you can't tell us what's on
1717 21st Street now?

MR SU SVMAN:  No.

MR GELL: Ckay. Are you famliar wth

2101 R Street, 2103 R Street, and 2105 R Street?
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MR SU SMAN:  Yes.

MR GELL: They were fornerly single-
famly residences and now have three townhouse --
there was a single-famly residence, which now has

t hree townhouse dwel | i ngs?

MR SU SVAN No. I'm famliar with the
building. | think one of those three units is an art
gallery -- Tart Art Gllery is the third, 2105 I

t hi nk.

MR CELL: Al right. But it has gone
froma single-famly house to multiple residences, has
it not? Even including the fact that there may be an
art gallery --

MR SU SVMAN.  As | renenber that building

-- and | looked at it just the other day -- there are
t hree residences. The one on the corner is the one
the doctor is advertising for comercial use. The

next one is residential, and the third one is the Tart
Gl lery.

MR CGELL: Now, what nakes you think that
the building that was advertised for professional use
would be able to be used for professional use in an
R-5-B District?

MR SU SMAN. | have no know edge whet her

it can or cannot. | am saying that the owner of the
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bui I ding is under the apprehension that it can be, and
that he can get a -- a sum well over the narket
because of that fact, because it's been testified
earlier that that -- that piece of property is way
over the nmarket unless it is considered as a
conmer ci al piece of property.

MR CGELL: So it's possible that he and
hi s buyer may be very di sappoi nt ed.

MR SU SVMAN:  Yes.

MR CELL: As far as you know.

MR SU SVMAN. It's very possible.

MR CGELL: Are you famliar wth the
Museum of Hol ography at 2108 R Street?

MR SU SVMAN:  2108. No, no.

MR GELL: Have you ever heard of the
Museum of Hol ogr aphy?

MR SU SMAN | have not.

MR GELL: Ckay. Dd your -- what other
studies did you undertake, besides |ooking at this map
and looking at the MRS, to determne that there were
too many galleries and not enough residential or
| osing residential --

MR SU SMAN.  No other studies. | walked
t he nei ghborhood, | ooked at each piece of property and

-- as | was preparing the map, to nmake sure that | was
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accurate as to the location, and that -- and when |
concluded that there were 12 properties and 14
galleries, when | finished that observation, I
concluded there were 12 buildings and 14 galleries
t here. And then, looking at the map, as it was
colored in, that reinforced ny position.

MR CELL: D d your study or your checking
t he nei ghborhood take into account the fact that Vince
Herto's house at 1705 21st Street was converted from a
single residence to a two-unit flat?

MR SU SVAN: | did not take that into
account, because we don't ~-- the neighbors in
opposition do not distinguish between renters and
owner s. W're talking about residents of a
nei ghborhood. So that was not a factor that any of us
have tal ked about or feel is significant.

MR CELL: But converting such units does,
indeed, increase the nunber of residents in a
nei ghbor hood, does it not, usually?

MR SU SVMAN:  Yes.

MR CELL: Did your study take into
account the closing of sonme galleries that were not
reopened, such as the Baungardner Gallery at 2106 --
I"'m sorry -- 2016 R Street, the Yes -- Anerica Yes

Gallery at 2020 R Street, which is now a single-famly
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dwelling, as is the other one, 1706 21st Street, which

was fornerly the Brody Gallery, now a single-famly
dwel ling, and 20 -- 1727 21st Street, formerly Joanna
Tyler Gallery, now a single-famly dwelling?

MR SU SVAN W accepted the subm ssion
of M. -- 1 think it was M. WIlIlianms outlining the
nunber of galleries that presently exist, and those
that were not in existence at this nonent, yes.

VR CGELL: Are you famliar with the Ira
Pinto Gallery?

MR SU SVAN:  Yes.

MR CELL: And where was -- where is it?

MR SUSMAN. Ira Pinto Gallery abuts M.
Schussheim's property, and the street nunber is 1621.

MR CELL: |Is there a for sale sign on the
property?

MR SU SVMAN:  There is.

MR CELL: And is that gallery going to
close, or has it closed?

MR SU SMAN.  That gallery, to the best of
ny knowl edge, has closed, and another gallery is -- is
there at the nonment, has taken its pl ace.

MR CELL: But the property is up for
sale, is that right?

MR SU SVMAN:  Yes.
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MR CELL: Which neans it may or nmay not

continue as -- in ogallery wuse, residential plus
gal l ery use.

MR SU SMVAN: The information we have is
that another gallery is there. | don't know what the
terms would be with a buyer of that property.

MR GELL: Let me turn to M. Schussheim
and ask him you heard M. Suisnman's testinony about
finding out about the draft agreenent the first tine
at the ANC neeting. I's that your understanding as
wel | ?

MR SCHUSSHEIM Yes. It was waved in the
air by a nman naned Gyl e. | saw it for the first
time, and I was astounded that you could present it as
if it was an agreenent already accepted by M.
Saltzburg. That was the inpression you gave us.

MR CELL: Prior to the -- to our going on
before the ANC, did | sit down and discuss the
agreenment with you?

MR SCHUSSHEI M You never discussed the
agreenent with ne. You discussed --

MR CELL: D d I show you the agreenent?

MR SCHUSSHEI M No. You showed ne the
possibility of a gallery. W had |unch together, if

you'll recall, and we discussed M. Bass' interest in
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having a gallery there.

MR CELL: I"m sorry. " m tal ki ng about
t he ANC neeti ng.

MR SCHUSSHEI M Yes.

MR CGELL: At the ANC neeting.

MR SCHUSSHEI M Repeat the question,
pl ease.

MR CELL: Certainly. At the ANC neeting,
prior to our case being called, do you recall our
sitting down and ny sharing with you and show ng you
and your reading the agreenent that | had there, which
| said was a draft agreenent and had not been signed,
not been finalized?

MR SCHUSSHEIM  You showed it to ne for a
very brief mnute or two prior to your presenting it
to the ANC, and we -- | had not had tinme to read it,
to study it, to consult with ny nei ghbors.

MR GELL: And you don't recall ny telling
you the tw or three issues that were still
out st andi ng that had not been resol ved?

MR SCHUSSHEI M I don't recall vyour
singling out any two or three issues. There were a
nunber of issues, but the main issue is whether this
proposal wll adversely affect the nei ghborhood, and I

submt it will.
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MR GELL: Do you recall at the ANC

neeting that any testinony was given about the
operations of this specific gallery as to potential
di sturbance from noise or lights?

VR, SCHUSSHEI M Not specifically, no. I
know that a nunber of people in the audience raised
t he question about |osing residential space.

MR GELL: And what studies have you
undertaken, you or any of your neighbors that you're
aware of, to reach the conclusion that comercial
establishments or non-residential establishnments have
advanced to t he poi nt t hat t he residenti al
nei ghborhood is in jeopardy?

MR SCHUSSHEI M W have observed this
happening over a period of tine. W have our own
experience, and we know that when people gather,
congregate around galleries on the first of the nonth,
the big events, there's an awful ot of activity going
on, and nmuch of it is on the street, not inside the
gal l eri es thensel ves.

There are people who will stand around in
front of what was fornerly Ira Pinto's gallery --
they're nice people, but they're -- they' re bubbly,
t hey' ve had sone wi ne or whatever, and, you know, it's

a swirl of activity that takes place. This will add
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-- another gallery will add to that comoti on.

MR CELL: Have any of the activities
you've oObserved been in violation of District
or di nances?

MR, SCHUSSHEI M Probably so, since they
are carrying wine glasses. Yes.

MR CELL: Could you tell us on what dates
you conplained to District officials about the
activities outside these galleries?

MR SCHUSSHEI M I"'ma friendly man, sir.

| didn't call up and say, "Hey, Ira Pinto's having
this big, boisterous crowd.” No, | didn't do that. |
woul dn't do that to her. | wouldn't do that to M.
Marinkovich if -- unless it got totally out of hand,
which | hope it does not.

MR GELL: And what discussions did you
have with gallery owners about this in an effort to
stop the --

VR. SCHUSSHEI M Vel |, it's very
interesting that you nention this. Jane Haslem who
has a small gallery in the basenent of her house on
Hlliard Place, she's been there a long tine, is --
has filed a letter with this Board in opposition to a
gallery at M. Bass' property.

She states that it's a very fragile
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nei ghborhood, and it would be unfortunate in Iight of
what has happened with the Phillips expansion to have
still another non-residential property at --

MR CELL: That goes a bit beyond ny
guesti on. I"'m asking what discussions you had wth
any of the --

MR SCHUSSHEI M  Yes.

MR CELL: -- galleries where people --
the people are leaving wth open beer cans or wth
wi ne gl asses or --

MR SCHUSSHEI M The property owners
t hensel ves or the gallery owners?

MR GELL: -- to conplain about this
activity and request it to be stopped?

MR SCHUSSHEI M | have refrained from --
on a personal basis fromthis -- Ira Pintois a friend
of m ne. She's been a good nei ghbor, and | have not
raised it wth her. However, her -- the owner of the
property, who has the responsibility for cleaning up
afterwards, has not done his |ob. She has actually
cone out and cleaned up, but the owner allows things
to overflow

MR CELL: And have you talked to her
about this?

MR SCHUSSHEI M To the owner?
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MR CELL: Yes.

MEMBER ZAIDAIN M. Chair?

MR CELL: To him

MR SCHUSSHEI M Yes.

CHAl RPERSON GRI FFI'S:  Yes, M. Zaidain?

MEMBER ZAIDAIN. | just -- it seens to ne
we're kind of straying fromthe zoning issues here. |
mean, | think we've heard a |ot of testinony about the
activities in the neighborhood. |'mnot sure how nuch
-- whether or not the witness has conplained to the
nei ghbors or filed conmplaints with DCRA where they

apply to the zoning, unless you think otherw se.

MR GELL: Actually, 1've finished the
guesti ons. But the purport of the questions was to
elicit information that, in fact, the neighbors who

seem to be concerned about the activities of an
additional gallery have not really conplained about
the activities of the galleries that are there.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CELL: Wiich they say would be
increased by this one. So that was the point of that.

You' ve been in the nei ghborhood for 26, 27
years, | think you said.

MR SCHUSSHEIM  Correct.

MR CELL: Do you renenber when several
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bui I dings across the street from the subject building
-- that is, on R-- the corner of R and 21st Street --
this property right here.

M5. BAI LEY: M. Cell, you do need to
speak in a mcrophone, sir.

CHAlI RPERSON GRI FFI S: So you're pointing
to the sout hwest corner --

MR CELL: | pointed to the southwest
corner of R and 21st Street, the property that houses
the condom nium that M. Saltzburg is in and others
who have testified.

Do you renenber when that was an officer's
service cl ub?

MR SCHUSSHEIM | do, indeed. These were
jolly fellows.

(Laughter.)

MR CELL: And gathered often to do things
that were not necessarily residential in character?

MR SCHUSSHEIM Well, they resided there,
and they were a happy lot of forner servicenen. I
knew a nunber of them

MR GELL: Was it not also a gathering
pl ace for people who were nenbers of the club and not
necessarily residents of that property?

MR SCHUSSHEI M  There may have been sone
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who cane there. | don't know. That wasn't a -- you
know, you never felt that there was a |arge gathering
in that property, no.

MR GELL: Now in making your current
conclusion that this neighborhood is overrun with non-
residential influences, did you consider the fact that
that property which was used partially for residential
and partially for a club had reverted and had becone,
in fact, @Gllery Place Condom niuns? Is that the
right nane? In other words --

PARTI Cl PANT: Not exactly, but it's close
enough.

MR GELL: Yes. Thank vyou. In other
wor ds, totally a residential -- 11 units of
resi dential use.

MR, SCHUSSHEIM What's the question?

MR CELL: Had you considered that in
thinking that, in fact, the nei ghborhood has gone nore
commercial, the fact that there has also been a
novenent in the other direction?

MR SCHUSSHEI M Vell, 1I'm aware of it,
certainly.

MR GELL: And are you famliar wth
2101 R Street, 2103 R Street, and 2105 R Street?

MR SCHUSSHEIM | can see it fromny --
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MR CGELL: Wiich was fornmerly a single

resi dence and now has --

MR SCHUSSHEI M | can see it from ny
door st ep, yes.

MR CELL: -- townhouse dwellings?

MR SCHUSSHEI M  Yes.

MR GELL: And 1717 21st Street, a four-
story, two-unit townhouse?

MR, SCHUSSHEI M That one doesn't ring a
bel I . | probably know the building, but | can't
identify it.

MR GELL: Do you recall when that was a

vacant ot in 19957

MR SCHUSSHEI M No.

MR GELL: No?

MR SCHUSSHEI M No.

MR GELL: Wiat was the use before '95?

MR SCHUSSHEIM | have no idea.

MR CELL: Are you famliar wth the

Museum of Hol ography at 2108 R Street?

MR SCHUSSHEIM  No, |'mnot.

MR CELL: Thank goodness. | remenber
going into the Miseum of Holography, so |I -- and |
don't even live there.

MR SCHUSSHEI M You've been around

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

enough. You' ve represented us, you know.
all intimtely.
MR CELL: I's that building

four-unit apartnment building, 2108 R Street

220

You know us

currently a

?

MR SCHUSSHEI M | have no i dea.

MR CELL: And your testinony would be

that it is no -- it is not, whether it ever was, it is

not now t he Museum of Hol ography?

MR SCHUSSHEI M Agai n, [
infornmati on about that. | know there
museum there -- Fondo del Sol -- that

have no
i's another

is strongly

opposed and has submtted a letter in opposition to

your client's gallery.

MR GELL: At 21087

MR SCHUSSHEI M Ch, | don
addr ess. I have it in ny files, but I

record.

t know his

t's in the

MR CELL: So we're not talking -- we may

not be tal ki ng about the same property.
| nmentioned those four galleri
exi sted previously and were now residenti al
D d your study or your consideration --
MR SCHUSSHEI M Are now
properties or --

MR CGELL: That are now resi
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that portions of these properties have been galleries
and are now used for residential purposes, the four I
mentioned before. 1'Il repeat themif you'd |ike.

MR SCHUSSHEIM No, that's all right.

MR CGELL: Did you consider the fact that
those had converted to residential use in determning
that there were too many galleries?

MR, SCHUSSHEIM We were focusing on this
particular application, and we feel that this is
noving us to an inbalance between residential and
conmer ci al space. That's the conclusion we've cone
to. W know that there have been galleries in the
area for a long tine, and sonme have cone and sone have
gone.

But we expect nore will cone as w tnessed
by the replacenent of Ira Pinto's gallery by another
gallery, and the advertisenent at 2101 R Street for
pr of essi onal and busi ness use.

MR CELL: Well, we grant that once it's a
gallery it can continue as a gallery, so long as it
doesn't break that use and doesn't becone residential
in the neantime. But there is a possibility that the
bui I ding next to you may not be a gallery if it's sold
to sonebody for residential purposes. Is that not

correct?
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MR SCHUSSHEI M Vell, | don't know the

answer to that. "1l ask nmy counsel. Well, | could
tell you that the --

MR CELL: Take his word for it.

MR SCHUSSHEI M  Take his word for it.

MR CGELL: Yes.

MR SCHUSSHEI M Vell, ny counsel or says
that the price is such that it nost likely wll --

CHAI RPERSON GRI FFI S: Actually, we're --
let's get off the price stuff, wunless we want to
submt a huge market study, which we're not doing at
this point. Wiether $1.1 mllion is too nmuch for a
residential in Dupont, | think we could probably find
evi dence to the contrary.

M. Cell, if you want to focus on getting
us to the bigger issue here --

MR GELL: I'd really like to ask about
the map. M. Suisman can respond to this, or M.
Schusshei m

You seem to have left out a bunch of
properties that are actually wthin the 200-foot
radius of the property we're considering, and that is
the properties to the north across R Street. Am |
correct in assuming that, except for a couple of

galleries, that's all residential?
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MR SU SMVAN: You are not correct, sir

You' re tal king about the north side --

SECRETARY PRUI TT: Excuse ne, sir. You
have to speak into a mke, so that we can catch you.

MR, SUl SMAN: ["m sorry. You' re talking
about the north side of R Street?

MR CELL: I'm tal king about the R-5-B
area, which does not include the properties along
Connecticut Avenue, but does include all of the
properties, nost of the properties on 21st Street, on
bot h sides of the street.

MR SU SVAN: I did not go into those

properties in any depth, because the feeling of the

nei ghbors was that, if this neighborhood goes nore
commerci al, that neighborhood will follow, and that's
sort of been the trend starting at the -- P Street and

novi ng north.

I would respond -- and | did look at the
-- one of the main streets, which is R Street, in
there, and you have Nora's Restaurant, next to it two
fornmer residential properties, as was hers. They' re
all one property now, non-residential. Next to that a
gallery, next to that a residential property, and next
to that Dr. Eaton's Gallery.

Then, you cross 21st Street, and you have
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three residential properties and one building that
houses | awers and doctors. So that the -- one of the
nost inportant streets, although it's not shown on
this map, is five residential properties fornmerly --
and four commercial, but it was fornerly all
residential many years ago.

So | did ook at that. | did not, in al
honesty, | ook at the balance of it, as you inquired.

MR CGELL: And how far back are you going
when you say it was all residential?

MR SU SMAN: Nora's first restaurant is
approximately 20 years, and then after that she
purchased two properties to the east, two abutting
properties, that were residential, and those becane
comercial. And | -- and then the Tart Gallery noved
in within the past 10 years, five years -- within the
past five years, crossing 21st Street --

MR CELL: And did that replace a gallery

that was al ready there?

MR SU SMVAN: | don't know. | don't think
so. | think that was residential also.
MR CELL: In that case, this Board may

want to look into that matter, because they don't have
a special exception.

CHAlI RPERSON  (RI FFI S: No, | don't think
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we're going to do that tonight.

(Laughter.)

MR GELL: | submt to you that the Tart
Gl lery replaced another gallery. That's how they
were able to nove in there.

CHAI RPERSON GRI FFI'S:  Ckay.

MR CELL: So you would be very surprised
if the figures that you cane up with, the percentages
that you cane up with, would change dramatically if
you took into account the relevant residential
nei ghborhood and not just the nore heavily non-
residential portion south of R Street, is that right?

MR SU SVAN: They wi |l change. | asked
M. WIlianms that very question when we cross exam ned

him and his top of the head answer was that it's 50

percent residential, 50 percent commercial. And even
granting that, | don't think our position changes at
all, particularly as the entry block, the key bl ock
is 60 -- what is it, 69 percent residential --
conmer ci al .

MR CELL: Let nme ask Ms. Lee a question.

I"d like to ask you about any conplaints that you may

have nade to any of the gallery owners or to the
District of Colunbia regarding noise or problens, even

parking issues, and so forth, comng from the fact
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that there are galleries there.

M5. LEE: | haven't made any.

MR CELL: Ckay.

M5. LEE: Onh, yes, yes, yes. How could I
have forgotten Victor? Ch. 2106 R It's the Al ex
Gl lery, and we've mde -- we've had ongoing
di scussions over several years with various agencies
of the District of Colunbia about that gallery.

MR GELL: | think |I've covered the issues
so far. 1'd like to be able to have an opportunity to
rebut sonme of the points that were nade.

CHAI RPERSON GRIFFI'S: I ndeed. Ckay. Wat

we're going to do, we need to take a technical break

for sound system stuff. So we'll be back in five
m nut es. Wen we return, you can have redirect of
your w tnesses, if needed, and then we'll go to --

MR CELL: | am sorry. There was one
guesti on.

Ms. Lee, you nentioned a letter from a
Dora Marcus. We've never received a copy of this.
WAs this sent to us at the same tine it was submtted
to the Board? This is a lady who is a nmenber of your
condom ni um

MR SU SVAN Yes. | delivered that

letter and submitted it. | did not submt it to you
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all, but | can give you a copy of it, if you would
l'i ke.

CHAI RPERSON Rl FFI S: Ckay. Let's do
that. We'll be back in five.

(Wher eupon, t he pr oceedi ngs in t he

foregoing matter went off the record at

5:10 p.m and went back on the record at

5:19 p.m)

CHAI RPERSON Rl FFI S Ckay. M. Cell,
you' re finished cross exam nation?

MR CELL: | would ask one nore question.
Anybody can answer this who --

CHAI RPERSON  CGRI FFI S: If | could have
everyone's attention.

MR CELL: -- anyone may answer this who
it applies to. I want to know if any of the people
t hat have spoken have attenpted to get an overlay zone
that would restrict the nunber of galleries or
restrict how close they could be, or in any way
control the galleries through the activities of the
Zoni ng Conm ssion rather than the BZA

CHAI RPERSON (Rl FFI S: W'l have a quick
affirmative answer, if anyone has. Very well.

MR CELL: GCkay. Thank you. That's all.

CHAl RPERSON GRI FFI'S:  (Ckay. Thank you all
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very much.

Let's nove on to -- do you want to present
your rebuttal testinony now, M. Gell?

MR CELL: Yes, please. | wonder if --

CHAl RPERSON GRI FFI'S:  Actual ly --

MR CELL: -- M. WIlians could join us.

MR SALTZBURG May | just address the
Chair for a second?

CHAI RPERSON GRI FFI'S: Yes.

MR SALTZBURG You were going to give ne
a chance, if | wanted to do redirect, and --

MR CELL: Oh, I'msorry.

MR SALTZBURG -- Wwhich, if | did, it
woul d be one questi on.

CHAl RPERSON GRI FFI'S:  kay.

MR, SALTZBURG But | was really curious
about this. W've been really appreciative of the
time that you all have put in. And as you probably

know, this is our third tine dowmn to try to get this

heari ng. Wat are the chances that we will conplete
this this evening? Because we'll do whatever we can
to be brief, if that wll aid you in reaching an end

to the hearing.
CHAl RPERSON GRI FFI'S:  Yes.

MR SALTZBURG Because it's so hard on --
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to get people here.

CHAI RPERSON GRIFFI'S: Right. Indeed. And
that's why | wanted to take this assessnent. | do
want to get to the testinony of the people that have
been here today. And then, what | need is an
assessnment of rebuttal and closing time fromM. GCell.

MR CELL: | think a half hour should take
care of both rebuttal and cl osing.

CHAI RPERSON CRIFFI'S: Ckay. This is what
we're going to do. W're going to get through
testinony, so I'm going to have everyone -- we'll|
change out seats, and we can do that while | talk.
People that are comng in, |I'm going to ask that
people in support fill the seats first on the left.

And what 1'm going to do, M. Cell, is
have you do your rebuttal testinony and closing at the
sane timne.

MR GELL: Wuld | do that after the
nei ghbor hood?

CHAl RPERSON GRI FFI'S:  That's correct.

MR CGELL: Yes.

CHAI RPERSON (RIFFI'S:  Ckay. And now, who
else is here to testify? Very well.

Then, if 1 could have you cone up, sir,

and have you been sworn in? GCkay. Wy don't you comne
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up? You're going to sit at the chair at the end here,
and you can remain standing, give your attention down
to the far right.

M5. BAI LEY: Is there anyone else who
needs to be sworn in?

(Whereupon, an oath was admnistered to

those individuals planning to testify.)

Thank you.

CHAI RPERSON (Rl FFI S: Cood. W' re going
to start on ny right. And what | need you to do is
just give nme your nanme and your address for the
record, and then you can proceed. The clock wll show
three mnutes, and you'll see it tick down. And
there's a horrible noise at the end of the three
m nut es.

I'"'m going to need you to turn on your
m ke. Just push. Perfect.

M5. AMBRCSE: El |l yn Anbrose.

CHAl RPERSON GRI FFI'S:  Go ahead

M5. AMBROSE: | live at 1627 21st Street.

I live in the apartnent that is adjacent to the

gal l ery.
CHAl RPERSON GRI FFI' S:  Ckay.
M5. AMBROSE: |'ve lived there since July.
First of all, | wanted to tell you that the art
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gallery at 1621, Ira Pinto, | believe is only
tenmporary until Decenber.
CHAI RPERSON GRI FFI' S:  kay.

VB. ANMBRCSE: That's what the owner told

ne. | came to -- |'ve lived in the nei ghborhood for
10 years. | lived at 1627 21st Street -- | nmean,
1611 21st Street for nine years. | love the
nei ghbor hood. | came here because of the galleries.

| cane here because the galleries in Dupont Crcle
were the one thing that kept it alive.

Secondly, the gallery has been a wonderf ul
nei ghbor . They're quiet. They take care of their
trash, their garage, everything else. And |I've known
of Andrea's Gallery for seven, eight years, | think,
since they opened. They're in the neighborhood
already. They're on 21st Street. To get there right
now, you have to go down 21st Street anyway, unless

you go to Mass and turn |eft.

And | have no conplaints for any of the
gal l eri es. To ne, it's -- First Friday is about two
hours once a nonth. It's 12, 14 hours a year. That's

it.
CHAI RPERSON GRI FFI S: Ckay. Thank you
very much.

M5. AMBROSE: Thank you.
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CHAI RPERSON GRI FFI S: Any questions from

the Board? Very well.

Any cross examnation, M. Gell? VW're
going to do these one at a tinme. Very well.

Sir?

MR HATFIELD: M nane is David Hatfield,
and | live at 2026 R Street, which is the property
directly adjoining the Bass residence or forner
resi dence.

My partner and | are in full support of
the proposed gallery. |It's been our experience that a
gallery -- or when the house is |leased out as
residential, there's a lot nore noise, and we're
adversely affected a lot nore. Excuse nme, |I'm a
little nervous.

CHAI RPERSON GRI FFI'S:  Take your tine.

MR HATFI ELD: Anyway, | like Andrea's
Gl lery. | like the quality of the art. | think it
woul d only attract quality people to the nei ghborhood.
W've never had any -- well, we've never had any
problemw th the Friday night gallery wal ks. So, what
el se.

Oh, the reason we noved into the
nei ghbor hood was because of the galleries. You know,

we enjoy art. W like the type of people that are
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interested in art. And what else. | think that's it.
CHAlI RPERSON @RI FFI S: Very well. So |
understand you to say that you, in fact, have

encountered nore detrinmental inpact from residential
units that are adjacent to yours than from the
gal l eries?

MR HATFI ELD: Yes. This sunmmer --
specifically, this sumer there were sonme |aw students
who were |iving next door

CHAI RPERSON GRIFFIS: Ckay. | don't need
to know - -

MR, HATFI ELD:  Ckay.

CHAl RPERSON  CGRI FFI S: - - anecdot a
i nf ormati on.

MR HATFI ELD. Ckay.

CHAI RPERSON Rl FFI S: However, | just
wanted to be clear on what your statenent was.

Very well. Any ot her questions from the
Boar d?

Cross examnation, M. Cell?

And, I'msorry, also the representative of
the party in opposition? Ckay. Any -- good.

Thank you very nuch. You were finished,
correct?

MR HATKFI ELD:. Yes.
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CHAl RPERSON GRI FFI'S:  Ckay. Yes?

M5. PINTO Good evening, everyone, the

panel, M. Chairman, and the Board, and everyone here.
Sone faces are quite famliar.

| am lra Pinto. You all heard about it.
And |'ve been in that nei ghborhood for four years.

Prior to ny opening of the gallery, one of
the things that attracted to ne was the fact that
there were wonderful galleries in that particular area
-- the Phillips Collection, which I am a nenber. I
have a bachelor's and a naster's degree in art
hi story.

And when | look at the property in which
| ater on becane ny art gallery, was in total shanbles,
and had been for quite sone tinme -- broken w ndows,
garbage, and everything. | spent a lot of tine
physically cleaning, making the prem ses a beautiful
site, and to enhance it -- took a great respect about
comng to fam |y nei ghbor hood.

I put in planters. | replaced broken
Wi ndows. | took a great deal of attention in how I
woul d even place ny awning, so | would not infringe or
insult or upset the neighbors which | knew they were
resi dents of that bl ock

| had operated a gallery for alnost five
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-- four years in that location, and | have never had
any conplaints from any of ny neighbors. On the
contrary, | becane famliar with nost of ny neighbors,
including the Basses, and neeting his children and his
wife, and they -- they used to cone to the gallery
Wi th their children.

And | noticed their interest in art, and
they attended several of ny openings. And they

encouraged their children to look at the artwork and

ever yt hi ng.

And when | heard that they were having
problens in opening a gallery, of course, I -- 1 amin
a busi ness. I'"'m in a business and obviously not

maki ng noney on the business, because it takes a |ot
of passion for sone of us to be in a business.

But due to the passion and the | ove of the
arts, we wanted to provide the conmunity wth the
exposure of beautiful works. And the people that
cones to the galleries, not only on First Fridays but
in regular business hours, highly culture, educated
peopl e. They never nmake noi ses on openi ng.

They never |left garbage outside of ny
prem ses, because | never serve beer or plastic
glasses. On the contrary, | used to bring gl asses and

silver trays and nake everything elegant in order not
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to insult ny neighbors.

CHAlI RPERSON  GRI FFI S: | ndeed. If you
coul d summari ze.

M5. PINTO  And parking has never been a
probl em On the contrary, | want to bring this up
because | heard that tine and time again -- parking.

Al ny postcards or any advertisenent, |
noted precisely that ny future buyers or clients, that
the Metro red line was right there by the Dupont
Crcle, and that was one of the reasons | considered
t he openi ng of ny business in that nei ghborhood.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. PINTG And parking is available in
the hotel, and that was also posted on postcards.
And --

CHAI RPERSON GRIFFIS: 1'mgoing to have to
interrupt you now and --

M5. PINTO Yes. And that's what | wanted
to enphasi ze, that --

CHAl RPERSON GRI FFI'S:  Ckay.

MS. PINTO -- | never felt that | was
t aki ng away parking from ny nei ghbors.

CHAI RPERSON GRI FFI S: Good. Thank you
very much.

M5. PINTO You're wel come.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

237
CHAl RPERSON GRIFFIS: M. Cell?

MR CELL: Ms. Pinto, you have nentioned
par ki ng. Could you identify the parking spaces that
peopl e used who conme to your gallery? | nean, parking
gar ages.

M5. PINTQO  Parking garages, they use the
Hlton Enbassy Row. That's what | always pronoted in
any of ny publications, in postcards, in opening
invitations to the gallery.

MR CELL: Do they also use the Fairfax or
-- which is nowthe Marriott?

M5. PINTO Yes, they usually was -- they
were pronmoted to use those parking, because it's a
service that we also provided to the people comng to
our busi ness.

CHAlI RPERSON GRI FFI'S: i ndeed.

MR GELL: And what about the Weston?

M5. PINTG Yes. They also have parking
and also off of Connecticut Avenue and Florida there
is another parking lot that we also let the public
know t hat is avail abl e.

MR CELL: GCkay. Thank you very much

MS. PINTG  You're wel cone.

CHAl RPERSON GRI FFI'S:  Very wel |.

MR MGATH Can | switch ny chair, so I
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can | ook at the Board?

CHAI RPERSON GRI FFI'S:  Absol utel y.

Thank you all very nmuch. You can take
your seats.

MR, McGRATH  Thank you, M. Chairnman, and
nmenbers of the Board, for permtting nme to be heard.
M/ nane is James MG ath. | have been in the
nei ghbor hood even |onger than Mrt Schussheim which
means 30 years. I'"'m Chairman of TENAC, the D C
Tenant's Advocacy Coalition, and |I'm very pleased to
be here.

Sone time ago, The Washington Post did a
piece, and they talked about Starbucks in the
nei ghbor hood. And they talked about the fact that
there are eight Starbucks within the radius of 10
bl ocks of the circle and 15 wthin a one mle radius
of the circle, which destroys the character of the
nei ghbor hood from "overzeal ous retailers.”

If Starbucks destroys a neighborhood for
overzealous retailers, in that |arger extended bl ock,
i magi ne what the concentration of galleries does in
the smaller concentration of bl ocks.

This was characterized by The Post as
mal lification -- in other words, the extension of a

mal | . And if we substitute galleries for Starbucks,
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we have the sanme equation, except that one purveys art
and the other one coffee.

This is a small residential enclave left.

Across the street is the nother of all galleries, the
Phillips Collection. And around the corner is a slew
of other galleries on R Street.

The question is: how much is enough?
Can't we give these poor people a break? And for all
of these reasons, | respectfully ask that you deny
this application. | thank you very nuch.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

Questions fromthe Board?

M. Cell?

MR CELL: Let ne ask you a rhetorical
guesti on. Does the Starbucks have nore than four or
five or even 12 custoners a day?

MR MGRATH Ch, I'mcertain they do.

CHAl RPERSON GRI FFI' S:  Ckay.

MR GELL: kay. And you can't find any
di fference between the two?

MR MGRATH Vell, it seens to ne that
when you're talking about a small encl ave of
residenti al properties, which this s, and the
shrinkage from yesteryear, which indicates a nuch

| arger concentration of residential properties, we're
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really talking about a decline in residential zoning
of epic proportions it seens to ne, and conmercial
devel opnent is on Connecticut Avenue.

However, The Post saw fit to talk about
that proliferation and characterize it as an intrusion
in the neighborhood and as a decline in the val ues of
t hat nei ghbor hood. They called it the mall and
mal lification and a growing threat to that community.

How nmuch nore so should galleries be in a
much less concentrated area than Starbucks on

Connecti cut Avenue?

CHAI RPERSON Rl FFI S: Good. | think the
Board is aware of the analogy, and | think it's an
interesting one to bring up. I don't think you're
maki ng the case that, in fact, Starbucks and gallery

are the sanme uses, types of businesses, or anything

i ke that. Starbucks is a very aggressive retailer
that puts others out of business. But | think the
analogy is --

MR MCGRATH So aren't these galleries,
M. Chairman.

CHAl RPERSON GRIFFI'S:  Well, there it is.

Anything else, M. Cell?

MR GELL: No.

CHAl RPERSON (RI FFI'S: Ckay. Good. Thank
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you all very nuch.

M. Cell, closing rebuttal testinony you
indi cate would be 25 m nutes?

MR GELL: 1'Il try to keep it to that. |
t hought perhaps a half hour, but I'lIl keep it as short
as | possibly can.

CHAI RPERSON GRI FFI'S: | nust have m sheard
you. Ckay.

W are -- here's the reality of it.

Several Board nmenbers this evening have appointnents

that they need to be at. That nmeans we wal k out of
here close to 6:00. So what we'll do is nove ahead
until 6:00, and we're just going to have to revisit

t hat when we get absolutely close.
Yes, sir?
MR, SALTZBURG If it wll help you, and

hel p us reach a conclusion, no matter what he does, if

he will take 20 mnutes for whatever he wants to do,
examning W tnesses, cl osi ng, I wil | [imt ny
examnation to five mnutes, and five mnutes
rebuttal, and we'd be out. I"'m prepared to do it
under -- no matter what he does.

CHAI RPERSON GRI FFI S: Ckay.
MR SALTZBURG But | think that it would

be in everybody's best interest to try to avoid having
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to continue this to another day.

CHAI RPERSON CGRI FFI S: Let nme nmake total
clarification. M. Cell has the ball for the rest of
this hearing. He is going to do rebuttal and closing
remarks. So | don't --

MR CELL: I"'m going to ask M. Bass to
take just a mnute or so for one clarification on a
factor relating to the Tart Gallery. M. Bass?

MR, BASS: Thank you. There is no |onger
any Tart Gallery. The residents at 2105 R Street is a
single-famly residence. There's no art gallery
there, hasn't been one, there isn't one there now

Judith Tart, one of the occupants of the
resi dence, has a hone Dbusiness. She is in the
business of restoring art, and she has a private
studio. It's not open to the public, there's no sign,
and it's part of her residence.

Thank you.

CHAl RPERSON GRI FFI' S:  Ckay.

MR CGELL: Thank you.

M. WIIlianms has sone information to rebut
information that you were given. Lindsley WIIlians.

MR WLLI AVE: Good evening, |adies and
gent | eren. I'm glad to be here. | hope to speak

briefly and convince you of some new information, and
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really to refine information that has previously been
di scussed.

First, for the record, let ne sinply
declare that there are parking garages. There were
several questions about where could people park.
There are parking garages that are open to the public.

There's a Colonial Garage at the R ggs Bank. There
is hotel parking at both the Enbassy Row and at the
Weston and above the Rte Ad at Florida and
Connecticut Avenue, in addition to other spaces and
ot her hotels further away. But there are commerci al
garages that are open to the public.

A corollary to that point is that both M.
Mari nkovich and her partner, M. Burton, and, as far
as | know, the other gallery owners, mnmake prom nent
reference to the availability of Metro. And anybody
that has tried to come to this area once by car wll
remnd thenselves the next time that they' |l take
Met r o. That's the way nost people get there, as she
testified. | just wanted to remnd you of that thene
of the testinony that was provi ded before.

MR WLLI AVE: There have been sone
guestions about the -- in fact, M. MGath's coments
about this great loss of residential housing stock.

And the question was: well, since when? And that's
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really a pretty good question.

In fact, the original uses of the
buildings in the larger area that we're |ooking at --
and by the "larger area"” | hope you'll go back to the
map that | included in ny report, which includes nost
of the area that M. Suisman and the group in
opposi tion included, but it also included the
residentially zoned portions of the two squares to the
north.

I'm going to be nmaking additional
reference to that. But there are a nunber of
properties that are in this area which were forner
galleries that have converted to being residential, or
whi ch were former storefront properties and whi ch have
been in other uses, is the best | can describe it.

1627 is a case which | referenced earlier
where the Board decided in 1990 to allow an art
gallery to be established. That -- ny inspection of
that property -- is a former property that was in sone
form of commercial use over the years before 1958 when
the current zoning regul ati ons were adopt ed.

To the north of the Nora Restaurant on
Florida Avenue, | believe it's at 2120 Florida,
there's a property that is marked in the assessnent

records as having comercial attri butes. The
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properties immediately north of the Nora property
itself are marked as organic food.

Again, former storefront properties that
may have had residential uses above them but there is
clearly a pattern in this area of the kinds of Mom and
Pop stores, conveni ence stores t hat wer e
characteristic of nmuch of the District of Colunbia in
an earlier era.

Now, | did sone research back into the
case that brought us here in the first place. This is
Case Nunber 86-8. And the first thing I wanted to do
is to supply the opposition with a docunent which is
out of that record. It's Exhibit 36B of that case
record, and it is a report that was prepared by the
Ofice of Planning which identifies the galleries in
the city that existed at that tinme, and it groups them
conveniently by area, including those in the Dupont
Crcle area.

Wen you get this report from staff,
you'll see that |'ve ticked with checkmarks five of
the properties which reading fromthe bottomup are as
fol |l ows: 20006 R Street, 2017 Q Street, 1706 21st
Street, 2016 R Street, and sonething called here or
typed in here as 727 21st Street. That seens out of

pl ace, because that's a downtown address, but the
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zoning is right and proper with this. And, in fact,
that's the same address that | just pointed to
earlier, 1727, and | believe it is a typo.

So what we have here is sone evidence of

what galleries -- what stock of galleries there used
to be in town. I have not gone through this to see
where all of them have gone. I have |ooked at the

ones that existed before in the residentially zoned,
or the non-commercially zoned area of the four squares
that are before us in this case, and they are the ones
that | have marked.

You'll also note that | have annotated
with a question mark the zoning which shows in the
former -- in the older OP report as C 3-B against

20006 R Street. That is an R-5-B property, and I

believe it always has been. Again, | believe that's a
typo, and you'll -- you can do with this report as you
will.

You also heard from M. Gell that -- when

he was asking M. Suisman about the source of his
data, and | becane very concerned and surprised,
frankly, at the statistical conclusions that M.
Sui sman drew and went back to the records that | have.
First, | spent a great deal of time trying

to figure out what was the Metropolitan Regiona
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Information Systens or Realty Information System and
I got into several roadblocks because it was a
proprietary data system and | couldn't get into it.

So | went to city records, and | went to
city records. And on the basis of those city records,
I wll first state sonme conclusions that | have
reached about the characteristics of this area.

And this is an Excel spreadsheet that |
have prepared. And essentially ny conclusions are
this. That if you |ook at the raw amount of |and and
attribute whole buildings that have any portion of
t hensel ves dedicated to art galleries, and you
dedi cate that whole building as being a conmercial
use, you can reach toward the figures that M. Suisnman
supplied, if you look at the entire area that I've
delineated, the area being the two squares that they
exam ned and the two squares to the north.

Taking all of that, and taking the worst
case possible, which is to say once there is a square
foot of the building that is used for an art gallery,
you'd count the whole of its land and the whole of
that building as a non-residential use.

Then, you can push up and get -- and
arrive at a conclusion that in the area right now sone

55,000 square feet of buildings are contamnated, if
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you want to put it that way, contam nated w th having

been an art gallery.

What | did, however, is to say,

no, that's

not the right way to go about this. The right way to

go about this is to look at the proportion of the

buildings that are, in fact, used as art

And if you go to the second page, you wll

and I've listed -- |I'm sorry -- on the

gal leries.
see that --

first page,

I'"ve listed the 12 properties. Sone of the properties

have nultiple galleries. " m sorry. You guys don't

have this yet. 1'mway of the gane.

CHAl RPERSON GRI FFI'S:  No, we don't.

MR WLLIAMS: | amsorry.

CHAI RPERSON GRIFFI'S:  That's all right.

MR WLLI AVE: | was trying to do it

quickly, and | --

CHAlI RPERSON GRI FFI S: And continue to go

quickly. But I think get to the

MR WLLIAVE:  Ckay.

CHAl RPERSON GRIFFI'S:  Get to the --

MR WLLI AVS: | extracted

to the 12

properties, sonme of which have multiple galleries in

them And here is what | got to -- bottomline.

If you take the 12 -- the 10 galleries

that are -- the 10 properties that have galleries on
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them now that are open, and this reflects the Pinto is
closed and the one at 2029 is also closed -- that was
the Penzler Gllery -- then | conclude, wth
attribution of the square footages, based on what |'ve
descri bed, that you have sonmewhere between 2.1 percent
and 2.6 percent of the land area being used for art
gallery purposes, that you have, for residential
pur poses, 54-1/2  percent and that the other
institutional uses or other non-residential, non-
gallery uses are 43.4 percent. This is the |and area.

Looked at in terns of the buildings
t hensel ves, the percentages are conparable but
different. They are either 2.8 to 3.6 percent of the
building area in gallery use, 39.4 percent in non-
residential/non-gallery use, and 57 percent in use for
residential stock, as | have described it.

A couple of footnotes in all of this, M.
Chairman, and nenbers, is that | had to put in a
couple of figures, and they are circled here in
italics. | had to estimate the size of the Nora
Restaurant. That's on the top of the third page where
you see that it's estinmated at --

CHAI RPERSON GRI FFI S: Ckay. But there's
nothing critical that's going to change the

per cent ages.
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MR WLLIAVS: Nothing critical at all

CHAl RPERSON GRI FFI S: | think that it's
pretty clear to the Board what you've done in this --

MR WLLI AVE: And so | cone to the
conclusion, M. Chairman, and nenbers of the Board,
that art galleries are not at all the use that is
establishing the character of this area.

And that there is a loss in art galleries,
and what we have now is a proposal from an applicant
to dedicate part of one residential unit, not to |ose
that residential unit, but to dedicate part of it for
use as an art gallery, and, | contend, within the
conditions that have been suggested by the applicant
that this art gallery will not have any adverse i npact
at all on the nei ghborhood despite the fears of others
that it wll.

| just cannot reach the conclusion that
t hey have. | can talk with great passion about this

for much longer than you want ne to, and so | think

what | should do now is ask M. Cell if I've said
enough.

MR CELL: Thank you very nmuch, M.
WIllians. | appreciate your testinony.

I"'mready to start nmy summation, if you're

ready.
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CHAl RPERSON GRI FFI'S:  Absol utel y.

MR CELL: Ckay. Vell, thank you, M.

Chai rman, nenbers of the Board. | realize we have a
heavy burden. After hearing from sone of the | ocal
nei ghbors -- and | think it's not unfair to call them

the vocal mnority of neighbors, since nany nore
peopl e have signed on to our agreenent than oppose it,
and from the ANC and the Ofice of Planning and DCCA
and a couple of council nenbers, although | understand
there was a change from Jack Evans, a letter which
apparently you were given today --

CHAI RPERSON Rl FFI S: Actually not. Do
you have that letter?

MR GELL: No? Yes?

(Pause.)

CHAI RPERSON Rl FFI S: Ckay. "1l pass
t hi s around.

MR CELL: Despite all that, we still ask
you to approve this special exception. Many
applicants probably would have wthdrawmn at this
point, but we press our case because we believe the
opposition is fighting the wong battle in the wong
pl ace.

Wiat the Board is asked to determne is

whether this gallery operated under the constraints
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that are enbodied in the Neighborhood Cooperation

Agreement and the other conditions the Board has
i nposed, and others that, in fact, in our testinmony we
have agreed to accept that it goes beyond that
Nei ghbor hood Cooperation Agreenent, that it wll not
have a negative effect on the nei ghborhood. And we
bel i eve we've net our burden, and we believe the other
si de has not.

M. WIlliams has said the small gallery
would have a de mnims inpact. He has | ooked at
noi se, light, traffic, and parking, and has backed up
his conclusions wth good evidence and years of
experi ence.

M. Bass testified that when the space was
used for a group hone there were far greater negative
consequences such as noise, trash, t roubl esone

behavi or, parking problens, than this gallery would

be.

The package of conditions we've accepted
will assure that not only this gallery but any future
gallery on the site will enhance rather than detract

from the nei ghbor hood.
Sixty-five -- | was going to say 65 -- 64,
I guess, of the closest neighbors have signed the

agreenment because they believe the ogallery wll
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contribute to the vibrant residential character of the
urban nei ghborhood, and they are concerned that there
has been a loss of galleries to the tune of four,
maybe five, and maybe six. W're not sure how those
two properties will sell, when they are sold, that
currently house galleries.

But the Ofice of Pl anning report
concluded this gallery would have a negative inpact,
and we think their -- their report was deficient.
First of all, they never nentioned the fact that there

was a net loss of four galleries in the last nine

years.

Second, our conditions were dismssed with
the statenent, "Well, we don't know how they'll be
enforced.”" The BZA has used conditions |ike these for

years. And if the BZA were to agree with the Ofice
of Planning, it would seriously hanstring the BZA in
future cases.

Ironically, the neighbors rejected our
proffer of additional enforcenent nechanisns in favor
of an all-out attack on the gallery. Qur parking was
di sm ssed. Apparently, they were confused about how
many parking spaces we had, which is three, nore than
any other gallery perhaps in the entire nei ghborhood.

There is no basis for the conclusion that
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adding one gallery to the 13 already there will nean a
significant increase in the nunber of people attending
the First Friday evenings.

I want to skip sonme to nove this al ong.

And there was no explanation as to why the
| oss of residential space was not a concern that --
they say they are concerned about now. [t was not a
concern of OP when they supported the Phillips
expansi on, when there were four or five nore galleries
than there are now, and there was no suggestion that
OP ever considered changing the =zoning regulations
t hr ough the Zoni ng Comm ssi on.

The vocal mnority has said that it wll
tip the delicate bal ance between residential and non-
residential uses. They say this, despite the fact
that we have agreed to nmamintain roughly half the
building for residential use -- residence for up to
three people. But they tal k about a tipping point.

They have the inpression that t he
nei ghborhood is in danger of losing all its
residential character. They do so, however, w thout
convincing studies to back up that inpression. To be
sure, the Phillips expanded by taking over an adjacent
apartment house -- a change the neighbors did not

oppose in the final analysis.
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But what inpact did it really have on the

residential character of the neighborhood? Ti ppi ng

points are very hard to neasure. They are very
subj ecti ve. It inplies that once this point 1is
reached the neighborhood wll forever be non-
residential or feel non-residential. And then they

have cited M Street and P Street as two exanples of
when -- of how this can happen.

Vell, MStreet is zoned SP-1. P Street is
zoned C It's G1-A C1-B, C1-C depending on which
area you're talking about between Dupont Grcle and
22nd Street.

This area is zoned R-5-B. There's no
i ndication that the Zoning Conmm ssion or anybody el se
i's suggesting a change in that zoning, and it wll, in
fact, protect the neighborhood for a long tine. And
i f anybody sets up an office, they're going to have to
nove that office because it's not permtted.

But here are sonme of the objective ways of
| ooking at this question of residential feel. Ask
whether people stop looking for homes in the
nei ghbor hood because it |lacks a residential feel. Ask
whet her nei ghbors conplain that their nei ghborhood has
lost its appeal as a place to live. And 64 -- a |arge

majority of people -- have said no, by supporting the
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addi tional gallery.

And ask whether residential prices have
conme down. Ask whether retail and restaurants and
other blatantly non-residential uses have crept in, or
even attenpted to. This can't happen in an R5 zone.

But the opposition presented evidence that
one 15-unit building was bought for nuseum expansi on,
and the percentages of non-residential use have gone
up at the expense of residential. But they |ook at
the map, and they |l ook at only the bottom half of the
nei ghbor hood, not the whol e nei ghbor hood.

And M. WIllians | think has shown that if
you |l ook at the entire neighborhood a very different

pi cture emnerges.

Wll, they say we're on a slippery slope.
Approving this gallery will start a landslide from
which we will not recover. But the evidence points in
the other direction. This is the first application

for a special exception for a gallery since 1990. And
a gallery that canme in for that, the Tyler House,
doesn't exist anynore.

In general , t he novenent t owar d
residential or non-residential has gone sonetines in
one direction, sonetimes in another. But overall,

it's gone in the direction of residential.
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W |look at the loss of 15 residential
units in the building taken over by the Phillips, but
in the last 10 years -- and this is in materials that
we've submtted -- over 22 living units have repl aced
non-residential units at 21st and R Street, very close
to the gallery that we're proposing.

There has been a net loss of four
galleries, maybe five, maybe six, when everything is
said and done. And once a gallery is converted to a
residence, a special exception would be needed to
reconvert it to a gallery.

Private galleries lend a vibrancy and an
excitement to the nei ghborhood, which led many of the
opponents as well as many of the supporters to buy
hones there in the first place. It is this conponent
t hat in nost -- that is nost in danger of
di sappeari ng.

The net loss of four galleries is a
serious inpact -- wll nake a serious inpact on the
anbi ence that makes this nei ghborhood so speci al .

M. Schussheim and the others, however,
have decided that there are enough, maybe too many
galleries. Rather than | ook at the specific nmerits of
this case, they want to use this case as a way to send

a nessage to other property owners that they had
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better not spend the tinme and noney to seek a special

exception

Wiy do | say this? Wll, if the issue was
the inpact of the gallery in terns of |ight, noise
parking, traffic, they would have been willing to neet

with us. Rather, they rebuffed every effort to have a
neeting after the first neeting that we called on
Sept enber 4t h.

M. Sal t zbur g, who was selected to
negotiate an agreenent with us did not even take it
seriously enough to share it with the other neighbors
-- any of the drafts of the agreenent. They were
shocked when we canme to the ANC neeting and told them
that we had been negoti ati ng such an agreenent.

I think if M. Mcone were here he would
say that it was his understanding that this was not a
finalized agreenent, that, in fact, it was an
agreenment that was very nmuch in discussion, that there
were still points at issue.

Now, Vince Mcone also said that -- in his
letter to the Board that this gallery mght be
acceptable if it were a hone occupation, rather than
having to grant a special exception. Vell, a hone
occupation would also need a special exception for a

gal lery.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

259

But be that as it may, such a hone
occupation woul d occupy naybe a little | ess space than
what we're asking for. It would still have the sane
sign, attract the sane visitors.

Wen M. Schusshei m bought his house, the
rule in R5-B was that galleries could establish in
t he neighborhood as a matter of right. No speci al
exception was needed.

In 1988, this was changed. But the
Conmmi ssion reconfirned their desire to have not a
resi dential nei ghborhood but a m xed use nei ghbor hood.

That 1is, a neighborhood that has residences and
galleries and, in fact, nuseuns and other things that
are permtted in R5-B.

They wanted the BZA to | ook at the inpact
of a particular gallery, but they decided that, in
fact, galleries added to, not detracted from the
general nei ghbor hood. And | think | quoted in the
past sone portions of that. | won't do that again.

But if you'll look at that order, they say
art is one elenent of this diversity that should be
encouraged with reasonabl e control s.

They were not l|ooking to the BZA to
determ ne that gallery wuse was no longer an

appropriate use in that neighborhood. That was the
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Conm ssion's province.

They did want the BZA to protect
nei ghbor hoods from undue intrusion. By using this as
a test case to scare other potential galleries away,
t he nei ghbors are engaging in sonmething that sounds to
me |ike rul enmaking, not |ike contested case procedures
before the BZA. And rulenmaking is the province of the
Zoni ng Conm ssi on.

And over the years, they chose not to
pursue that avenue. They could have asked for an
overlay zone, restricting the nunber of galleries or
maki ng sure they didn't establish thenselves close to
each other, nuch like the rules on commnity residence
facilities.

They took none of these opportunities. W
even offered to assist such an effort, but we were
r ebuf f ed. | think M. Mcone also suggested to ne
that this mght be something we could offer, and, in
fact, we did. But perhaps they fear that the majority
of neighbors would conme out at such a hearing and
oppose the effort to put further controls.

In short, we think we've net our burden
and we think the BZA ought to look at this as the
proposal that it is, which is a very |ow inpact

gallery in a neighborhood that wants galleries, needs
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galleries, delights in galleries, and where the
conditions that we have agreed to, which are quite
extensive, would, in fact, protect all of the
nei ghbors fromthe unwanted intrusions that they fear

Thank you very nuch

CHAI RPERSON GRI FFI S: Cood. Thank vyou
very much, M. Cell.

Ckay. At this tine, we're going to set
this for decisionmaking. W're going to run through
the dates in which subm ssions are going to be nade.
And in light of the fact that new witten subm ssions
have been made into the record, | wll |eave the
record open for any sort of witten rebuttal testinony
or information that addresses that new infornation
that we received fromM. WIIians.

That being said, what are we |ooking at
for a deci sionnaki ng date?

SECRETARY PRU TT: Vell, M. Chairnman,
January would be your next neeting, but you have a
very heavy agenda already on there. So | would
suggest that we either set it for a special public
neeting in the mddl e of January or for February. You
have the Gonzal es case on January 7th, and D.C. Ofice
of Aging, those two decisions, which are pretty

controversi al

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

262

However, we <could do a special public
neeting on January 14th, if you didn't want to wait
all the way until February.

CHAI RPERSON CGRI FFI S: Yes, let's set it

for the 14th.

SECRETARY PRUI TT: Ckay. If we have a
decision on the 14th -- 1'Il let M. Bailey run
t hrough the actual subm ssions, but | understand that
subm ssi ons woul d be due on the 25th -- excuse ne, the

20t h of Decenber. Responses would be due on the 27th.
Fi ndings of fact, draft orders, would be on -- due on
the 3rd for a decision on the 14th at 9:00, a speci al
publ i c neeting.
MR SALTZBURG M. Chairman, | just have
a question for the Board.
CHAI RPERSON GRI FFI'S: Yes.
MR SALTZBURG This is not ny specialty.
I"d just -- ny question is: do the opponents have a

chance to sum up?

CHAI RPERSON &Rl FFI S . Vell, [|I'm
sorry --

MR SALTZBURG | know you have to --

CHAI RPERSON  GRI FFI S: -- if that wasn't

clear. The opponent's case is made all on one bl ock,

SO it -- it is witnesses, it is presentation of them
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and then closing. If you feel you didn't have an
opportunity to do that, 1'd have no objection from ny
Board with taking that in witten form And | think
it's an inportant piece.

Also, we're going to be asking for
findings of fact and conclusions of |law from you, and
so you can have a separate subm ssion, or, in fact, it
can be included within that.

MR SALTZBURG W will do that. | didn't

know. W did cut down our tinme, as you know, from

that hour to a half. We used it -- is the Board -- |
know you nenti oned Board nenbers have to leave. Is --
would five brief mnutes now be out of order? | know

it's been a long day. And if it would prejudice our
case, | wouldn't do it, but --

MEMBER PARSONS: M. Chairman, | think the
best way to do this is certainly you're going to
produce findings of fact and conclusions of |aw, and
it's the best way to sumarize, not on the fly in a
hurry. W will read that material as it cones in.

MR SALTZBURG | take it, then, the -- |
have the assurance of the Board that since we haven't
responded, and since | was unaware that -- that we
shoul d have responded, should have summed up before we

heard the sum up of the proponents, that you won't
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assune that we have -- that we are not prepared to

answer what you've just heard.

MEMBER PARSONS: | do not assune that. |
mean - -

CHAI RPERSON (Rl FFI S: No, | don't think
there's an assunption of that. In fact, M. Parsons
brings up an excellent point. A though we do listen

to everything here, when it cones in in a concise,
witten form that is a substantial item that we use
in our deliberation. So | think his point is well
that it may actually be stronger if --

MR SALTZBURG Ckay.

CHAI RPERSON GRIFFIS:  -- if witten.

MEMBER ZAIDAIN.  And in speaking for this

Board nmenber, | really appreciate the flexibility
you' ve shown. And so any -- all of your witten
subm ssions will definitely be -- | mean, not that we

don't always read them thoroughly anyway. But | would
encourage that definitely.

MR CELL: M. Chairman, unfortunately, if
you do it that way, | won't have had the benefit of
knowi ng what he would say. And | would hope that
maybe five mnutes could be given to himto do it, if
that's --

MEMBER ZAIDAIN. Isn't there a procedure?
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E-V-EENI-NG SESSI-ON

(6:00 p.m)

SECRETARY PRUI TT: M. Chairman, may |
make a suggestion?

MEMBER ZAl DAl N: Yes. Isn"t it our
procedure, though, for the applicant to have the | ast
wor d?

SECRETARY PRUI TT: | was just going to --
may | make a suggestion? You could add that as a
submi ssi on, so that the opponents <can have a
subm ssion that everybody's subm ssion would be due on
t he 20t h. And then parties would be able to respond
to the subm ssions the foll ow ng week.

CHAl RPERSON GRI FFI'S:  Ri ght.

SECRETARY PRU TT: So, t herefore,
everybody would be able to respond to what everyone
has sai d. And then the week after that, again, on
January 3rd, it would be the findings of fact. So by
the time you're ready to do your findings of fact,
everyone woul d have the sane information and have been
able to respond to everything.

MR CELL: That's fine.

MR WLLI AVE: As a procedural question,
the first date that things are due is when agai n?

SECRETARY PRUI TT: The first date things
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are due -- the 20th of Decenber.

MR WLLI AVS: Is there a reason we need
to -- have to wait that long and then put the back and
forth over the New Year's and Christnas? ['m
wondering, if people could get it in a week earlier,
whet her we could --

SECRETARY PRU TT: Well, that's up to you
all. | mean, | didn't --

MR WLLI AVE: But ny point would be to

get our submssions, and, |ikew se, opposition's
and --

MR SALTZBURG I'm in trial for two
weeks.

SECRETARY PRU TT: The subm ssion date is
really nmore up to you all on how quickly you can get
things in. My understanding right now there is only

three issues, three itens requested, so that's not a

lot. But if you -- it also works on how you are able
to work it in your schedule. So I'm flexible. " m
just --

MR SALTZBURG It doesn't work for ne

bef ore the 20th.
MR CGELL: Wuld it be possible, Sheri, to
go over what is requested? Wat are the itens?

SECRETARY PRUI TT: Certainly. "1 et
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Ms. Bailey do it.

MB. BAI LEY: The itens that | have to be
submtted are the Ofice of Planning is to submt
comments to the supplenental report. Ms. Thomas had
di scussed sone conditions, and those were the -- those
itens are to be submtted.

The second thing is M. Suisman is to
provide information based on how he prepared the
calculations to determne the square footage of the
resi denti al properties in relationship to the
conmer ci al properties in the nei ghborhood.

And then the last thing | have is the

opposi tion summation, and, of course, the findings of

fact.

CHAlI RPERSON GRI FFI S: Everybody clear on
t hat ?

MR CELL: Vell, the findings would be
| at er.

SECRETARY PRU TT: Correct.

MR CGELL: W were just tal king about --

CHAlI RPERSON GRI FFI S: W're just talking
subm ssi ons.

SECRETARY PRU TT: Just subm ssions are --

CHAI RPERSON GRIFFIS:  W'll match them up

with dates in a mnute. W're full service here.
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MR WLLIAVS: | believe that there was an
opportunity for opponents to respond to what | just
put in. | don't nmean to be adding to the list, but

wasn't there sone --

CHAI RPERSON (R FFI S: Yes. Was that not
an itemlisted?

SECRETARY PRUITT: Well, yes. Actually,
she kind of wapped it up, | believe, in opposition's
response or rebuttal.

CHAlI RPERSON GRI FFI S: Ri ght. Response,
rebuttal, and concl usion.

Ckay. |s everyone clear on what is going
to be submtted and who is submtting it?

MR SALTZBURG |  believe so. Just
correct me if I'mwong, we're not worried about the
O fice of Planning does its thing --

CHAI RPERSON GRI FFI'S: No.

MR SALTZBURG -- M. Suisman will do his
subm ssion, the opposition -- there's a submssion --
a response, rebuttal, and conclusions, which includes
our sunmati on.

CHAI RPERSON GRIFFI'S:  That is correct.

MR SALTZBURG Ckay. That was the 20th?

SECRETARY PRU TT: Correct. Now that date

is flexible, if you'd like to nove it up, you know,
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make it closer, earlier in Decenber.

MR SALTZBURG | can't possibly nove it
up, but --

CHAI RPERSON (Rl FFI S: Ri ght . No, we're
holding on the 20th of Decenber for that -- those

subm ssi ons.

SECRETARY PRU TT: So I'll go over the
dates again, just to be clear on it. The 20th, the
subm ssions will be due that we just talked about.

The 27th, responses by parties to those subm ssions
woul d be due. And then the followng week, on
January 3rd, let ne -- hold on. Let nme see if we can
make it a little later.

MR CELL: ["m sorry. Dd you say the
28t h?

SECRETARY PRU TT: 27th.

MR CELL: I'msorry, 27th.

MR SALTZBURG And January 3rd was
findings of fact.

SECRETARY PRU TT: Fi ndi ngs of fact, yes.
W could actually stretch that to the 6th, so that --
wi th the holiday.

MR SALTZBURG 6t h?

SECRETARY PRU TT: Yes, make it a little

easier. Harder on us, easier on you. For a decision
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January 14th at 9:00 at a special public neeting.

CHAI RPERSON  GRI FFI S: Ckay. Ever ybody
clear? Subm ssions? Dates?

Then, last word is on our public neeting,
of course, we have no further testinony. It is a
del i berative session for the Board. You are al
wel come to be here, but there won't be an opportunity
for you to address the Board at that tine.

And with that, | would then adjourn our
26 Novenber 2002 afternoon hearing, and wish you all a
great evening and a Happy Thanksgiving. And get hone
before it snows.

(Whereupon, at 6:10 p.m, the proceedi ngs

in the foregoing matter were adjourned.)
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